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Abstract 

Rape is also a type of violence on the basis of sex, against women in 
general. According to the UN Declaration on the Elimination of Violence 
against Women, domestic violence is physical, sexual, and psychological 
violence in the family (i.e., domestic violence, marital rape, forced to begging 
by parents). The majority of sexual offences are related to rape, such as human 
trafficking. Despite the fact that there are many forms of rape, all of them need 
precise definitions including mens rea, actus reaus and issue of consent because 
vagueness had led to false punishment.  

Öz 
Tecavüz genel olarak, kadınlara karşı işlenen ve cinsiyete bağlı bir şiddet 

şekli olarak kabul edilebilir.  BM’in Kadınlara Karşı Şiddetin Azaltılmasına 
Dair Bildirisi’nde şiddet, aile içindeki fiziksel, cinsel ve psikolojik şiddet olarak 
tanımlanmıştır (aile içi şiddet, evlilik içi tecavüz, ebeveynler tarafından 
dilenciliğe zorlanma v.b). Cinsel suçların bir çoğu tecavüz ve insan kaçakçılığı 
ile ilgilidir. Tecavüzün bir çok şekli olmasına rağmen, tümünün, mens rea, actus 
reaus, irade sorunu, küçüklük ve benzeri hususları içerecek şekilde ayrıntılı 
olarak tanımlanması gerekmektedir. Zira, belirsizlik, verilecek cezanın yanlış 
şekillenmesine sebep olur.  
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Anahtar Kelimeler: tecavüz, evlilik içi tecavüz, kanunilik, cinsel şiddet ve 
zorunlu evlilikler. 

INTRODUCTION 

     Article 2 of the non-binding UN Declaration on the Elimination of Violence 
against Women (DEVAW),1 which was adopted in 1993 as the first 
international pronouncement regarding violence against women and is 
applicable to all member states, states that physical, sexual, and psychological 
violence in the family, (i.e., domestic violence, marital rape, forced begging by 
parents), battery, sexual abuse of children (such as sexual intercourse with a 
female minor, involvement in prostitution, child pornography, statutory rape, 
rape by male members of the family), dowry-related violence (i.e. early and 
forced marriages, bride kidnapping), harmful traditional practices like female 
genital mutilation, rape (this is a non-spousal, committed by a stranger) are 
violence related to exploitation.2  

Sexual violence is one of the most common forms of gender-based violence 
and is discrimination on the basis of gender.3 Since 1993, due to the Vienna 
Conference on Human Rights and improvements in international criminal law, 
international standards and norms on sexual violence have progressed greatly.4 
Within international jurisdiction, the prohibition of sexual violence against 
women has been approached in the Convention on the Elimination of all Forms 
of Discrimanation against Women (CEDAW – U.N. Doc. A/54/38); 
nevertheless, the Convention fails with regard to a wide scope of application 
due to fact that only two articles, Article 5(a) and Article 6 are considered to 
establish the right of an individual to be free from sexual violence. Article 5(a) 
prescribes the elimination all stereotypes or domination of men over women, 

                                                 
1 U.N. General Assembly, UN Declaration on the Elimination of Violence against 
Women, U.N. Doc A/RES/48/104 (20 December 1993)[hereinafter ‘DEVAW’]. 
2 See id.; see also Dorothy Q. Thomas and Robin S. Levi, Common Abuses against 
Women, in WOMEN AND INTERNATIONAL HUMAN RIGHTS LAW 141 (Kelly D. Askin and 
Dorean M. Koenig, ed., Transnational Publishers, 2004). 
3 United Nations, Compilation of General Comments and General Recommendations 
Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/Rev.7 (12 May 2004), 
pp. 246-252. 
4 Rhonda Copelon, Gender Crimes as War Crimes: Integrating Crimes against Women 
in International Criminal Law, 46 MCGILL LAW JOURNAL 217 (2000); see also Ivana 
Radacic, Rape Cases in the Jurisprudence of the European Court of Human Rights: 
Defining Rape and Determining the Scope of the State's Obligations, 13 EUROPEAN 
HUMAN RIGHTS LAW REVIEW 357 (2008). 
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where Article 6 attempts to suppress trafficking, sexual exploitation and 
prostitution of women.5  

Sex trafficking is not possible to imagine without rape. There are many 
distinct forms of sexual violence, in the context of rape. Nine forms of rape 
have been defined:  

• communal rape;  
• gang rape;  
• political rape;  
• rape of minors;  
• marital rape;  
• army rape during war or peacekeeping;  
• institutional rape such as in hospitals, remand homes, or prisons;  
• rape in economically dependent circumstances; and 
• rape within political organizations.6  

The fourth and fifth categories – rape of minors and marital rape – are the 
subjects of this article.   

However, several other problems affecting women can be closely associated 
with rape, such as procuring intercourse and indecent assault,7 involvement in 
prostitution, sexual harassment or abuse, trafficking in women for sexual 
exploitation (which might encompass in itself the concepts of prohibition of 
torture),8 security of a person, freedom of movement, the right to life, the right 
to choose a profession, prohibition of sex discrimination, and the right to 
respect for private and family life.  

Sexual violence is not always necessarily done by strangers; violence can be 
committed domestically as well – sexual violence from husbands falls under the 
category of marital rape while relatives or close friends may be involved in 
trafficking of women.   

Thus, sexual violence and domestic violence are interlinked due to fact 
that  

                                                 
5 UNHCR, Convention on the Elimination of All Forms of Discrimination against 
Women New York, 18 December 1979 [hereinafter ‘CEDAW’], art. 5-6. 
6 Radhika Coomaraswamy and Lisa M. Kois, Violence against Women, in WOMEN AND 
INTERNATIONAL HUMAN RIGHTS LAW 177 (Kelly D Askin and Dorean M Koenig, ed., 
Transnational Publishers, 2004). 
7 Janet Dine and James Gobert, CASES AND MATERIALS ON CRIMINAL LAW 312 (4th 
ed., Oxford University Press, 2003). 
8 Aydin v. Turkey, 25 E.H.H.R. 251 (1998). 
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domestic violence includes battery, biting, burning, hacking, 
electrocuting, starvation, sleep deprivation, forced sexual 
encounters, non-consensual sexual touching, rape, forced sexual 
activities with third parties, poisoning, exposure, property 
destruction, murder, the withholding of medical care, threats of 
harm, threats of harm to third parties, threats of removing children, 
psychological abuse, financial deprivation, stalking, shouting, 
accusations of infidelity, isolation, and threats of suicide….9 

Along with the use of many separate means as provided in the Palermo 
protocol, sex traffickers traumatize victims during the ‘breaking-in’ period 
through rape, gang rape, cigarette burns, electric shocks, and beatings10 as way 
to break the will of a victim, excluding those circumstances where if a victim is 
a virgin, clients may be willing to pay a high price for intercourse with the 
victim if she remains so.11 However, in the criminal law definition of rape, the 
acts should be expressly defined and be punished appropriately. Moreover, in 
general, as a main justification to protect woman and underaged girls from 
sexual exploitation, a narrow definition, not expressly defining the term of rape 
would be hard to endorse, as the actus reus must be specific.  

Rape is criminalized twice within the penal code of the national law of 
Azerbaijan in Article 108 dealing with sexual violence that cited rape as well, 
specifying violence such as "rape, compulsion to prostitution and any acts 
committed via sexual violence;"12 additionally, there is a separate offence 
established in Article 149 defining rape as a crime of sexual relations where it is 
applied through threat or violence against one and more persons in a helpless 
condition, committed by several persons (in other words, a gang rape), against a 
minor, against a minor under age of 14, using threat to murder, seriously 
damage health or applied with special cruelty, vulnerable group members, 
infection of HIV as a consequence of commission of the act with negligence.13 
First, even though the definition of "in a helpless condition" as reflected in the 
national context,…implies that this person is a juvenile, i.e. as the victim is 
minor and in the case when he does not comprehend the act that has been 
committed against her/him or in case if she/he does, she/he is in no condition to 
show resistance, then such person is considered to be a person in a helpless 
                                                 
9 Bonita C. Meyersfeld, Reconceptualizing Domestic Violence in International Law, 67 
ALBANY LAW REVIEW 371 (2003). 
10 See Lois Chiang, Trafficking in Women, in WOMEN AND INTERNATIONAL HUMAN 
RIGHTS LAW 333 (Kelly D. Askin and Dorean M. Koenig, ed., Transnational Publishers, 
2004). 
11 Id. at 334. 
12 Criminal Code of Azerbaijan, art. 108. 
13 Id, art. 149.  
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situation. With regard to this point, it should be noted that in Articles 120.2.9 
(intentional homicide), 126.2.3 (intentional infliction of severe injury to health) 
and 137.3 (sale-purchase and compulsion to withdrawal for transplantation of 
body organs or tissues of a person) of the Criminal Code of the Azerbaijan 
Republic, the crimes committed against persons in a helpless condition are 
defined.’14 

Obviously Article 149 fails also concerning the issue of consent and missed 
defining ‘by force’ because two factors – ‘consent’ and ‘use of means mainly by 
force’ are crucial for the prosecution of rape because, as was stated by the Court 
in R v. Brown, in some circumstances violence is not punishable under the 
criminal law due to the presence of consent to bodily harm; even when violence 
happened intentionally, both parties were participating with consent, so no 
conviction was possible.15  

Second, the elements of actus reus and mens rea are not sufficiently 
enshrined in stipulating as to what mental condition the accused must be in so 
as to responsible for the commission of the crime – reasonable man, accessory, 
incitement and conspiracy16 -- because “pimps, brothel owners and managers, 
clients, and any third parties who assist women to travel and work in the sex 
industry should be prosecuted for rape, trafficking, or both.”17 Third, there is no 
particular citation to sex trafficking, incest, rape within wedlock or marital rape, 
statutory rape, or infancy as aggravating circumstances which might fall under 
the category of strict liability. Moreover, this is also an issue of consent since 
rape is not always easy to prove if one of two elements – sexual intercourse or 
the absence of consent – is also absent;18 it is much harder if consent 
distinguishes a sexual expression of love between two people and rape, which is 
possible.19 For instance, when two people love each other and have sexual 
intercourse, it happens, of course, with consent of both sides. However, it can 
also happen that there is consent at the beginning, but later one of partners does 
not want to continue so the other one uses force and abuse. In this situation, 

                                                 
14 UNICEF, Assessment of Juvenile Justice Reform Achievements in Azerbaijan, 
(UNICEF Regional Office for CEE and CIS, 2009), at 60, available at 
http://www.unicef.org/ceecis/UNICEF_JJAzerbaijan08.pdf (last visited Jun. 17, 2012). 
15 Michael T. Molan, CRIMINAL LAW: 150 LEADING CASES 152 (2nd ed., Old Bailey 
Press, 1999); see also R v. Brown, 2 WLR 556 (1993). 
16 See Dine and Gobert, supra note 7, at 524, 593. 
17 Janie A. Chuang, Rescuing Trafficking from Ideological Capture: Prostitution Reform 
and Anti-Trafficking Law and Policy, 158 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 
1655 (2010). 
18 Dine and Gobert, supra note 7, at 313. 
19 Andrew Ashworth, PRINCIPLES OF CRIMINAL LAW 323 (4th ed., Oxford University 
Press, 2003).    
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what began as consensual sexual activity has now been transformed into rape. 
In essence, there must be an understanding the consent can be withdrawn once 
given. 

I. VAGUENESS IN THE DEFINITION OF RAPE 

Apart from this, the definition of “acts committed via sexual violence” 
remains unclear, because the definition of rape is still not properly clarified 
under international human rights and criminal law, often conceptualized as 
torture, inhuman or degrading treatment, despite these contradictions between 
definitions of sexual intercourse, sexual assault, sexual violence and rape, the 
ECHR has also declined to exactly define “rape” in three judgments; X and Y v 
Netherlands,20 Aydin v. Turkey21 and M.C. v. Bulgaria,22 which were brought 
before the court on the basis of different alleged violations – Article 3 
(prohibition of torture), Article 8 (right to respect private and family life) and 
Article 14 (principle of non-discrimination). The Court simply replied that “the 
concept of torture, is distinct from inhuman and degrading treatment,”23 so, 
whether acts of torture or degrading treatment are recognized as rape or sexual 
violence in Articles 108 and 149 of the Azerbaijan penal law are avoided as 
well. 

Contrary to strict liability, the rape factor often falls under absolute liability 
with regard to sex trafficking because the actus reus and mens rea are obvious 
so they do not need to be proved. Women who are trafficked are often raped 
(unless they are virgins because sex traffickers demand the higher initial price 
for such girls) in order to psychologically traumatize or break the will of the 
victim in order to take overall control of the victim. Thus, “offences such as 
murder, rape, theft are mala in se because they are inherently immoral [and] 
conduct becomes criminal simply because it is prohibited;'24 neither Article 144 
of the national code concerning trafficking nor articles about sexual violence, 
such as Articles 149, 150, 151, and 152 do not specify this factor.  

Article 149 of the Criminal Code of Azerbaijan, which criminalizes the rape 
of a person under 14 and Article 152, about sexual actions not specifically 
against a person under 18, can possibly fall under the category of statutory rape. 
The crime of statutory rape, which refers to sexual intercourse or sexual 

                                                 
20 X and Y v. Netherlands, 8 EHHR 235 (1986).    
21 Aydin v. Turkey, 25 EHHR 251 (1998). 
22 M.C. v. Bulgaria, 2003 ECHR 646. 
23 Aydin v. Turkey, para. 82. 
24 Michael J. Allen, A TEXTBOOK ON CRIMINAL LAW 103 (6th ed., US: Oxford 
University Press, 2001). 
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violence against or with a minor “varying by jurisdiction,” lacks a 
conceptualization in terms of power relationships such as sex, rape, power, and 
control for those who are under age of consent”25 but typically below sixteen.26 
This concept is not directly linked to sex trafficking with regards to adults, but 
can be bound with child trafficking because all minors engaged in commercial 
sex acts as victims of trafficking.27 

II. UNLAWFUL ACTIONS OF A SEXUAL NATURE 

The nature and severity of the sentences depend on the superiority of 
domestic law rather than on international law.28 Articles 151 and 152 of the 
Criminal Code of Azerbaijan on coercion of actions of a sexual nature and 
sexual intercourse with minors criminalize sexual intercourse, pedophilia or 
other sexual actions as such: “[c]oercion of the person to sexual relations, 
buggery or to committing of other actions of a sexual nature by threat of 
destruction, damage or withdrawal of property or with use of material or other 
dependency of the victim (male, female).” 29 Analyzing this from a legal point 
of view, the definition of actions of a sexual nature is avoided, taking into 
account that "sexting"30 might encompass sexual assault pornography, and 
especially, sexual harassment in education, housing, work because using the 
definition “committing… actions of sexual nature by threat of destruction …or 
withdrawal of property” fall within extortion laws, that stipulate some 

                                                 
25 See Coomaraswamy and Kois, supra note 6, at 199.  
26 Russell L. Christopher and Katheryn H. Christopher, Adult Impersonation: Rape by 
Fraud as a Defence to Statutory Rape, 101 NORTHWESTERN UNIVERSITY LAW REVIEW 
75 (2007). 
27 Wendi J. Adelson, Child Prostitute or Victim of Trafficking? 6 
UNIVERSITY OF ST. THOMAS LAW JOURNAL 96 (2008); see also  Trafficking 
Victims Protection Reauthorization Act of 2008, Pub. L. No. 106-386, codified at 22 
U.S.C. §§ 7101-7112. 
28 Council of Europe, Action against Trafficking in Human Beings for the Purpose of 
Sexual Exploitation: Recommendation No. R (2000) 11 of the Committee of Ministers 
and Explanatory Memorandum (COE, 2004), at 21, available at http://www.coe.int/t/ 
dghl/standardsetting/media/doc/H-Inf(2003)003_en.pdf  (last visited Jun. 20, 2012); see 
also Angelika Kartusch, Reference Guide for Anti-Trafficking Legislative Review: 
With Particular Emphasis on South Eastern Europe (OSCE, 2001), available at 
http://www.osce.org/odihr/13986 (last visited Jun. 20, 2012). 
29 Criminal Code of Azerbaijan, art. 151. 
30 Robert H. Wood, Failure of Sexting Criminalization: A Plea For The Exercise of 
Prosecutorial Restraint, 16 MICHIGAN TELECOMMUNICATIONS AND TECHNOLOGY  LAW 
REVIEW 151 (2009); see also Jordan J. Szymialis, Sexting: A Response to Prosecuting 
Those Growing Up With a Growing Trend, 44 INDIANA LAW REVIEW 301 (2010). 
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characteristic features of sexual harassment such as ” obtaining property, 
damage or bodily injury of a person.”31  

III.  SEXUAL VIOLENCE: GAPS IN ARTICLE 152 OF THE 
NATIONAL CODE 

Obviously, sexual harassment under this current national law is not 
considered to be a crime and is not subject to criminal prosecution. Article 152 
of the national penal law, first, does not entirely state what kind of sexual 
violations are considered within the scope of article – whether it is rape, 
harassment, incest, spousal rape, (which is also known as marital rape), or 
pornography – due to fact that each of these offences might be various elements 
of a crime, having implications of liability and in severity of punishment. At the 
outset, it should also be noted that the terms ‘sexual exploitation’ and ‘sexual 
abuse’ concerning children, which are not defined by the Convention, make it 
so that states are unable to accurately define those terms within their 
jurisdictions.  

However, for a precise definition of both terms, one can refer to Paragraph 5 
of the legally non-binding Stockholm Declaration and Agenda for Action 
against Commercial Sexual Exploitation of Children,32 which was adopted in 
1996 by the World Congress against Commercial Sexual Exploitation. With 
regard to the "commercial sexual exploitation of children," the Declaration 
defines the term as: “sexual abuse by the adult and remuneration in cash or in 
kind to the child or a third person or persons.”33 Therefore, the current national 
law lacks any of those definitions with regard to children; however, to use the 
above mentioned definitions have been also avoided by the country. 

Second, the issue of consent can be impacted by the relationship of the 
offender to the victim – if he is a male member of the family, stranger or 
husband, because in accordance with the Law on Family and Marriage of 
Azerbaijan, often the required age can be reduced to 16,34 which legally means 
the age of consent and matrimonial consent. The difference within the entire 
national law with regards to the definition of a child remains the same here – 
                                                 
31 Carrie N. Baker, Sexual Extortion: Criminalizing Quid Pro Quo Sexual Harassment, 
13 LAW & INEQUALITY 213 (1994). 
32 United Nations, Declaration and Agenda for Action of the World Congress against 
Commercial Sexual Exploitation of Children, U.N. Doc. A/51/385 (31 August 
1996)[hereinafter ‘Stockholm Declaration]. 
33 Vitit Muntarbhorn, COMMENTARY ON THE UNITED NATIONS CONVENTIONS ON THE 
RIGHTS OF CHILD. ARTICLE 34: SEXUAL EXPLOITATION AND SEXUAL ABUSE OF 
CHILDREN 1 (Martinus Nijhoff Publishers, 2007). 
34 Marriage and Family Code of Azerbaijan Republic, art. 10(1). 
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who is a child, a person under 14, 16 or under 18?  The wording “committed by 
a person who has reached 18” can be interpreted as such, a defendant, 
responsible for a crime, has already reached 18 and already not a child. 
Moreover, a crime committed against a minor under 16, which means against a 
minor under than age of majority, or in other words, a minor who has not 
reached 16, would enable her to have a sexual intercourse and to marry in 
particular circumstances with the agreement of the family.  

Moreover, the situation of the crime as to whether it is within the definition 
of a minor in general encapsulates two issues: criminal liability of a minor age, 
on one hand, and sexual intercourse with a minor, on the other hand. Retaining 
an unclear definition of a minor is a violation of the Convention on the Rights 
of the Child (CRC) and its main principles, which requires protection of 
children from being trafficked, neglected, exploited, and cruelty in any form;35 
the CRC36 and the Palermo Protocol,37 stipulate that a child is considered to be 
any human being below the age of 18. The definition therefore, includes babies, 
small children, older children and young people.  

In addition to this, violence in the context of rape can be committed either 
by state38 or non-state actors.39 Article 152 fails to include wording of "marital 
or within wedlock,"40 due to fact that rape is categorized as "rape out of 
wedlock," which means that if a man has sexual intercourse, it not only consists 
of "penile penetration that mostly is referred in the criminal law with regards to 
"sexual intercourse,"41 but also "marital rape," when a husband penetrates his 
wife without her consent. Interestingly, there is no reference to the status of the 
abuser – whether this sexual violence or rape committed includes marital rape 
or not – is still discussed. However, marital rape can now be interpreted within 
the newly passed (on 22 July 2010), Law of Azerbaijan Republic on Domestic 
Violence in Article 1.0.6 (sexual violence) as such: ‘domestic sexual violence is 
a forced sexual intercourse of one partner over another without his/her consent.’ 
42  

                                                 
35 Convention on the Rights of the Child, 28 ILM 1448 (1989)[hereinafter ‘CRC’]. 
36 CRC, art. 1. 
37 U.N. G.A. Res. 55/25, Protocol to Prevent, Suppress and Punish Trafficking in 
Persons, especially Women and Children, U.N. Doc. A/Res/55/25 (15 November 2000) 
[hereinafter ‘Palermo Protocol’], art. 3(d).  
38 Id., Aydin v. Turkey (where allegations were brought against state officials who had 
raped and degradingly treated a young Kurdish girl in their custody). 
39 Airey v. Ireland, 2 E.H.H.R. 305 (1979). 
40 Jennifer Temkin, RAPE AND THE LEGAL PROCESS 58 (2nd ed., Oxford University 
Press, 2003).  
41 Id. 
42 Law 1058-IIIQ, On Prevention of Domestic Violence, 22 June 2010, art. 1.0.6.  
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IV. EXPLANATION OF SEXUAL VIOLENCE WITHIN THE 
CEDAW 

CEDAW, in its most advanced recommendations or opinions on violence 
adopted in 1992,43 specifies an explanation of sexual violence that included 
sexual violence within family (such as marital rape) as well.44 The concept of 
"sexual violence within family and marital rape can also be distinguished due to 
fact of argument of rape or actions of a sexual nature might be conducted by an 
offender i.e. a male member (he can be either brother, husband, father, 
grandfather, stepfather) committing act against other female members of his 
family (i.e. sister, daughter, half-sister, mother, granddaughter, grandmother,)45 
and if to do so, ‘marital rape’ would be considered to be “the offence of 
violating the bodily integrity of another person, including marriage partner, by 
means of inserting an organ or an another object into the body.”46      

In both Muslim or non-Muslim states, excluding Azerbaijan, rape has not 
been made an offence within the domestic context due to fact that rape laws 
historically were aimed to protect the chaste and virginity of women outside of 
marriage,47 but did not criminalize spousal rape, holding that a husband could 
not be charged with the rape of his wife.48 Therefore, sexual assault was rape 
only when a female was other some men’s property, in common law, i.e., rape 
could not take place between a wife and husband, so, articulating this common 
law rule, one court stated: [i]f the husband]…forcibly, and against her consent, 
performed the sexual act upon her, there was . . .  no rape. This is so because the 
husband … cannot be guilty himself of an actual rape upon his wife, on account 
of the matrimonial consent which she… cannot retract.49  

 

 

                                                 
43 United Nations, supra note 3, at 246-252. 
44 Hilary Charlesworth, The Declaration on the Elimination of All Forms of Violence 
Against Women, AMERICAN SOCIETY OF INTERNATIONAL LAW INSIGHT (1994). 
45  See Tempkin, supra note 40, at 58. 
46 Law No. 5237, Turkish Penal Code, 26 September 204, promulgated in Official 
Gazette 25611, 12 October 2004, effective 1 June 2005, art. 103.  
47 See Karin S. Portlock, Status on Trial: The Racial Ramifications of Admitting 
Prostitution Evidence under State Rape Shield Legislation, 107 COLUMBIA LAW 
REVIEW 1404 (2007); see also Michelle J. Anderson, From Chastity Requirement to 
Sexuality License: Sexual Consent  and a New Rape Shield Law, 70 GEORGE 
WASHINGTON LAW REVIEW 51 (2002). 
48 See Ashworth, supra note 19, at 345. 
49 State v. Haines, 25 So. 372, 372 (La. 1899), see Ashworth, supra note 19, at 1409. 
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V. COMMERCIAL SEXUAL ACTIONS AGAINST OR BY 
MINORS: FORCED AND EARLY MARRIAGES  

Marriage is another form of recruitment for trafficking in women due to fact 
that marrying a woman off to other pimps50 results in “[s]uch women [being] 
forced into one of three situations: forced prostitution, forced marriage and 
forced labour;”51 in India, Bangladesh, Nepal, and Sri Lanka,52 traditional 
practices cause trafficking and slavery-like practices, i.e., marriages of young 
girls based on rituals, which at a later stage has resulted in the selling of those 
girls to brothels by priests.53 But if the national criminal law does not define the 
exact age of a minor, making a distinctive character, i.e. pursuant to Article 152 
of the national Criminal Code, where a minor is defined as a person under age 
of 16, and so, the Azerbaijan Criminal Law makes no provision about the age of 
consent for marriage, So, a child under sixteen, fifteen, or even younger, when 
forced to marry cannot legally give consent because they are not able 
understand the situation. Early marriages are related to forced marriages 
because a child is not able to give an informed and recognizable consent.54 The 
Palermo Protocol does not oblige States to strictly follow its provisions with 
regard to forced marriages but rather refers to state practices,55 recommending 
the following definition such as:  (j) '[f]orced or servile marriages,” (i) [a] 
woman or child without the right to refuse is promised or given in marriage on 
payment of a consideration in money or in kind to her [his] parents, guardian, 
family or any other person or group; or (ii) [t]he husband of a woman, his 
family or his clan has the right to transfer her to another person for value 
received or otherwise; or (iii) [a] woman on the death of her husband is liable to 

                                                 
51See Chiang, supra note 10, at 337. 
51 Id. at 325. 
52 Savitri Goonesekere, Harmful Traditional Practices in Three Countries of South Asia: 
Culture, Human Rights and Violence against Women, U.N. Doc. ST/ESCAP/2530 
(Gender and Development Discussion Paper Series. No.21, UNESCAP, undated), 
available at  http://www.unescap.org/sdd/publications/gender/SDD_pub_2530.pdf (last 
visited Jun. 17, 2012). 
53 Coomaraswamy and Kois, supra note 6, at 203.   
54 Cheryl Thomas, Forced and Early Marriages: A Focus on Central and Eastern 
European and Former Soviet Union Countries with Selected Laws on from Other 
Countries (Expert Group Meeting on Good Practices in Legislation to Address Harmful 
Practices against Women, UN Conference Centre, Addis-Ababa, Ethiopia, 25-28 May 
2009), available at http://www.un.org/womenwatch/daw/egm/vaw_legislation_2009/ 
Expert%20Paper %20 EGMGPLHP%20_Cheryl%20Thomas%20revised_.pdf (last 
visited Jun. 17, 2012). 
55 United Nations, MODEL LAW AGAINST TRAFFICKING IN PERSONS 17 (UNODC, 2009), 
available at http://www.unodc.org/documents/human-trafficking/Model_Law_ against_ 
TIP.pdf (last visited Jun. 20, 2012). 
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be inherited by another person;'56 Consequently, the Model Law recommends 
States regulate forced or early marriages within the margin of appreciation of 
their domestic laws, because these kinds of practices can be related to 
trafficking or “mail order bride” services. Moreover, women can be recruited 
exclusively for a profit.57 

Apart from this, not only the Criminal Code, but also Article 10 of the 
Marriage and Family Code of the Azerbaijan Republic defines the minimal age 
of consent as eighteen (18) for men and as seventeen (17) for women, which is 
on discriminatory on the basis of sex in that females and males are treated 
unequally because it violates the principles of equality of the sexes. In 
exceptional cases if families are agreed, the age limit can be lowered by one 
year only to 16 for girls and 17 for boys.’58  

Subsequently, by reducing the age of marriage, Azerbaijan allows early 
marriages on a discriminative basis. Thus, this provision is not fully consistent 
with its own national legal norm – Article 1 of the Law on Child’s Rights, 
which was passed in 1998, defines a child as “a person who has not reached 
18,” Articles 1 and 16 (1) (b) (c) as well as (2) of the CEDAW – and 
international legal norms mentioned above, i.e., Article 1 of the Convention on 
Consent to Marriage, and the Minimum Age for Marriage and Registration of 
Marriages (Marriage Convention), which Azerbaijan joined in 1996, that 
requires full and free consent of both parties to marriage.59  

Although, the CEDAW and Marriage Convention require States to take 
legislative measures to prevent early and forced marriages, neither treaty has 
any provision concerning a minimum age of consent. While the CEDAW warns 
of the legal effect of child marriage, the Marriage Convention is quite lenient 
with regard to the minimum age for marriage.60  

                                                 
56 Id., at 16-17. 
57 See Chiang, supra note 10, at 338. 
58 Law No-781-IQ, Marriage and Family Code of the Azerbaijan Republic, 28 
December 1999, as supplemented by Law No-374-IIQD, 22 October 2002 [hereinafter 
‘Marriage and Family Code’] art. 10(1), excerpts available at http://www.gender-
az.org/index_en.shtml?id_doc=93 (last visited Jun. 17, 2012); see also Monitoring the 
Implementation of the Convention on Elimination of All Types of Discrimination 
against Women (CEDAW) in Azerbaijan, Alternative Report, CEDAW 44th session, at 
21, available at http://www2.ohchr.org/english/bodies/cedaw/docs/ngos/Monitoring_ 
Azerbaijan44.pdf (last visited Jun. 17, 2012) 
59 Convention on Consent to Marriage, Minimum Age for Marriage and Registration of 
Marriages 521 U.N.T.S. 231(1962), art. 1. 
60 Thomas, supra note 54, at 5. 
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Despite fact that the Palermo Protocol makes a distinction between forced 
or sexual exploitation, specifying that “sexual exploitation” is an act of one to 
involve another in prostitution or other sexual services, including pornography, 
through financial benefit,61 while “forced labour” according to Model Law is 
not considered to be services directly linked to sexual exploitation but rather to 
labor exploitation that is performed or provided by another person through 
involving the actor, but it does not solely mean that forced labor or services do 
not fall with the meaning of trafficking persons. Therefore, the Model Law 
against Trafficking defines “forced labour” as service obtained by physical 
threatening body injury, or confiscation of identification and travel documents, 
which results also in abuse of legal procedures, blackmail, or financial harm.”  

However, sexual exploitation is recognized as a form of forced labor or 
services, such as in the Siliadin v. France case, where the court noted that the 
applicant was held under servitude and forced labour within the scope of Article 
4 of the ECHR.62  

VI. CHILD PORNOGRAPHY: JUVENILE CULPRITS V. VICTIM 
MINOR 

Within the national Criminal Law of Azerbaijan, there is no legal rule 
referring to what is considered to be within the definition of “depraving" in 
Article 153, which legally can be interpreted as in the R v. Penguin Books Ltd. 
cases, “[t]o make morally bad, to pervert, to debase or corrupt morally. The 
words “to corrupt” mean to render morally unsound or rotten, to destroy the 
moral purity or chastity of, to pervert or ruin a good quality, to debase, to 
defile.”63 

Moreover, the specific chapter named "[c]rimes against public morals"64 
pornography is recognized as a crime against public morals as specified within 
Article 242 of the national law. Despite the fact that pornography as another 
form of internationally recognized exploitation, as specified in 2000 by the 
Optional Protocol to the Convention on the Rights of the Child on the Sale of 
Children, Child Prostitution and Child Pornography (Optional Protocol to 
CRC), has also been considered to be the worst form of child labor.65 Pursuant 

                                                 
61 UN Office on Drugs and Crime, Model Law against Trafficking in Persons, 5 August 
2009, at 19, available at http://www.unhcr.org/refworld/docid/4a794e432.html (last 
visited 17 June 2012). 
62 Siliadin v. France, 1995 ECHR 73316/01, para. 149. 
63 Regina v. Pengun Books, Ltd (1961).  
64 Law 787-IQ, Criminal Code of Azerbaijan, 30 December 1999, chap. 27. 
65 International Labor Organization, Convention concerning the Prohibition and 
Immediate Action for the Elimination of the Worst Forms of Child Labor, C182, 17 
June 1999, art. 3 (b). 
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to Article 2(c) of the Optional Protocol to the CRC, pornography is defined as 
“any representation, by whatever means, of a child engaged in real or simulated 
explicit sexual activities or any representation of the sexual parts of a child for 
primarily sexual purposes.”66  

Nevertheless, it must be noticed that there are two kinds of pornography: 
"virtual pornography" and "child pornography." Subsequently, both must be 
distinguished from each other, “since . . . no child is used in the production of 
pornography and the images are completely fictional.” 67 Thus, through 
pornography can be committed without any physical abuse, including 
deceiving, luring and using the vulnerability of a minor, instead.  

When analyzing Article 153 of the Penal Code of Azerbaijan, it can be 
viewed that a similar deficiency concerning the undefined concept of a minor as 
in other previously mentioned articles are concerned. This is a vague definition 
of consent because Azerbaijan recognizes an age of consent lower than 18 
because early marriages are common practices in Azerbaijan, especially in rural 
areas, which conflicts with both international (Article 1 of the CRC) and 
national legal norms. Since on one hand Azerbaijan defines an age of consent 
lower than 18, but on the other hand, ratifies the OP CRC on the prohibition of 
sale and pornography, in July 2002 there was agreement made to penalize child 
pornography if the crime involves victims under the age of 18. 

VII. LINKAGE OF PROSTITUTION AND SEX TRAFFICKING 

Historically, travel and prostitution have been interlinked and currently 
globalization factors accelerate the increase of tourists and business people 
travelling to poor countries, like South East Asia, Africa and former Soviet 
countries, to voluntarily use the service of young females, even children. With 
little investment in the sex industry, pimps or traffickers can greatly increase the 
number of prostitutes for commercial purposes. Moreover, this is an industry in 
which both individuals and organizations are involved. Thus, this industry 
frequently has connections to trafficking, pornography and forced labor. There 
are two types of tourists who sexually interfere in children's lives: the first 
category is "[s]ituational or circumstantial child sex tourists [who] sexually 
exploit children, given an opportunity to do so, but do not necessarily seek out 

                                                 
66U.N. G.A. Res. 54/263, Optional Protocol to the Convention on the Rights of the 
Child on the Sale of Children, Child Prostitution and Child Pornography, U.N. Doc. 
A/RES/54/263, 25 May 2000 (entered into force on 18 January 2002), Art. 2(c) 
[hereinafter ‘OP to CRC’]. 
67 Dannielle Cisneros, Virtual Child Pornography on the Internet: A ‘Virtual’ Victim? 1 
DUKE LAW & TECHNOLOGY REVIEW 1 (2002). 
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children for sexual purposes, [but] [t]he second category of offender, a 
preferential child." 68  

Is prostitution committed by minors, or against them, a crime? Sections (1) 
and (2) of Article 171 of the Criminal Code of Azerbaijan criminalize 
commitment into prostitution specifying that “involvement of minors in 
prostitution is a crime” and while this act is “committed by an organized group 
or by using force or threat of force.”69  

First, prostitution is not recognized under the national law of the country 
because of the consideration that it is a personal matter. Interestingly is the 
question of what law is applicable to the minor, who is 17, not an adult within 
the CRC, but not a minor within the national law because he/she has already 
reached 16. If a trafficker will sexually abuse and exploit that 17 year-old child 
into prostitution, there is no national legal provision that penalizes this act. 
Instead, this child can be criminally liable for prostitution under Article 308 of 
the Code of the Republic of Azerbaijan on Administrative Offenses70 and for 
keeping a brothel, or a house within Article 244 of the national criminal law, 
which also prescribes responsibility for the organization and maintenance of 
brothels.71  

Furthermore, the article fails to include a definition of pornography as an 
explanation to definition "immoral actions," as was previously mentioned that 
pornography has been recognized as an immoral act in a separate chapter of the 
national law. Moreover, immoral actions are not always committed with the 
application of threat or violence, as is stated in Article 171.2.1 of the Code, i.e. 
in the context of pornography because during "self-produced pornography" the 
images can be produced by a minor himself without any coercion, physical 
violence, or without any assistance or participation of an adult.72  

In such case, it is interesting to consider whether the prosecution of those 
minors or a creator of such self-produced pornographic materials, images, or 
videos fall within the scope of Article 171 or not? Analysis of the article shows 
that such unlawful acts committed by minors are not specified in the provisions.  

                                                 
68 See Daniel Edelson, The Prosecution of Persons who Sexually Exploit Children in 
Countries Other Than Their Own: A Model for Amending Existing Legislation, 25 
FORDHAM INTERNATIONAL LAW JOURNAL 483 (2001); see also Eric T. Berkman, 
Responses to the International Child Sex Tourism Trade, 19 BOSTON COLLEGE OF 
INTERNATIONAL & COMPARATIVE LAW REVIEW 397 (1996). 
69 Criminal Code of Azerbaijan, art. 171 (2). 
70 Law 906-IQ, Administrative Offences Code of Azerbaijan, 11 July 2000, art. 308. 
71 Criminal Code of Azerbaijan, art. 244. 
72 Mary G. Leary, Sexting or Self-Produced Child Pornography? The Dialog Continues 
- Structured Prosecutorial Discretion within a Multidisciplinary Response, 17 VIRGINIA 
JOURNAL OF SOCIAL POLICY AND THE LAW 486 (2007). 
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This definition is important since virtual prostitution among teenagers and 
young generation has been increasing recently; often images of a child or a 
young girl who has been sexually exploited are sent via phone cells between 
teenagers and adults themselves. This issue is rather outside of the main 
question, since the UN Commission on Human Rights in its Resolution 1994/90 
organized open-ended, intersessional working groups responsible for drafting 
the Optional Protocol (OP) to the CRC on the sale of children, which focused 
mainly on definitions of the phenomena, such as the criminalization and 
prosecution (including extradition of offenders) of offenders as well as the 
prevention, protection and rehabilitation process of child victims.73  

Azerbaijan, after ratification of the OP, made amendments to the national 
TIP Law and the Criminal Code related to sexual violence against minors, but 
because of the absence of the definition of sexual violations committed by 
minors, the national authority was unable to establish an offence against those 
minors. Consequently, the draft defined child pornography as another type of 
international trafficking of children,74 especially aiming at child pornography, 
since it is harmful to children either within or outside of the images.75  

Under Article 242 of the national criminal code, which 
penalizes"distribution, advertising of pornographic materials or subjects, as well 
as illegal trade in printed editions, movie or videos, images or other objects of 
pornographic nature,”76 first, the definition ‘illegal’ remains unclear, because 
any legal or illegal production of the images of parts of a child of a 
pornographic nature is prohibited under international law.77 Second, instead of 
providing a definition for ‘illegal,’ it must identify the condition of the process 
of pornography, at it was in Article 2 of the OP to CRC, providing a definition 
of "by whatever means" as real presentation or simulation that encapsulates, 
herein a "virtual pornography," of sexual activities or any representation of 
sexual parts of a child.  

VIII. DECRIMINALIZATION OF PROSTITUTION   

As was already stated by the TIP Report of 2010, law enforcement officials 
treat trafficked women like criminals or prostitutes and may therefore even 
facilitate the further prostitution of those women through corruption. Prostitutes 
and sexually trafficked women often create some questions in minds as to 
                                                 
73 Sharon Detrick, A COMMENTARY ON THE UNITED NATIONS CONVENTION ON THE 
RIGHTS OF THE CHILD 605 (Martimus Nijhoff Publishers, 1999). 
74 OP to CRC, pmbl.  
75 Leary, supra note 73, at 488.  
76 Criminal Code of Azerbaijan, art. 242. 
77 OP to CRC, art. 2.  
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whether it is the same phenomenon and should such women be treated like 
prostitutes? If yes, why is sex trafficking considered a crime but not 
prostitution, in spite of the fact that both prostitutes and trafficked persons are 
sex workers?  

The definition or exact distinction of prostitution and sex trafficking is still 
not well defined. Some international scholars link prostitution with trafficking 
or as one of the main root causes of trafficking,78 due to fact that some 
prostitutes also have experienced in their life debt bondage as trafficked women 
when they have repay the travel debt to their employer. 79 Brothels where 
prostitutes choose to work, but trafficked women are forced to work, sometimes 
can employ crimes related with trafficking as well such as debt bondage, illegal 
confinement, forced prostitution, and criminal negligence.80 Janice Raymond81 
states that the legalization or decriminalization of prostitution and the sex 
industry promotes trafficking; moreover it does not control, but just facilitates, 
expansion, like has occurred in the Netherlands and Germany, and finally the 
legalization or decriminalization factor can be a gift to traffickers. However, 
Michael Conant82 argues, the legalization of prostitution could allow for regular 
health control, reduce HIV infection significantly and instead of expending  
”public funds on police vice squads, prosecutors, and jail space, all of which 
have a minimal impact on the reduction of prostitution, the state could expend 
the same funds on services to rehabilitate prostitutes.” 

However, it should be underlined that prostitution can be either voluntarily 
or forced. It is an interesting question that if a person is forced to work as a 
prostitute, should we call that trafficking for sexual purposes?! If we were to do 
so, why then does the term ‘forced prostitution’ exist, instead of just using ‘sex 
trafficking,’ as it is defined under the Palermo Protocol-like process of 
"recruitment, transportation, transfer, harboring, or receipt of persons, by means 
of the threat or use of force or other forms of coercion, of abduction, of fraud, of 

                                                 
78 CTOC (Convention against Transnational Organized Crime) Working Group of 
Trafficking in Persons (ed.) (2010), Analysis of the Key Concepts to Prevent, Suppress 
and Punish Trafficking in Person, Especially Women and Children, Supplementing the 
UNTOC, CTOC/COP/WG.4/2010/2, 27-29 January 2010, Vienna, Austria, at 6. 
79 See Thomas and Levi, supra note 2, at 171. 
80 Id. at 173. 
81 Janice G. Raymond, Ten Reasons for not Legalizing Prostitution and a Legal 
Response to the Demand for Prostitution, 2 JOURNAL OF TRAUMA PRACTICE 315 
(2003). 
82 Michael Conant, Federalism, the Mann Act, and the Imperative to Decriminalize 
Prostitution, 5 CORNELL JOURNAL OF LAW & PUBLIC POLICY 99 (1996). 
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deception, of the abuse of power or of a position of vulnerability or of the 
giving or receiving of payments."83  

Thus, prostitution and trafficking for sexual exploitation should be 
distinguished because of of several factors:  

a) trafficking for sexual exploitation is mainly an organized crime where 
application of special characteristic features like coercion, fraud, physical 
violence or mental influence exist, but prostitution can be without those 
features, since it is voluntary; there is no such thing as ‘voluntary trafficking;’  

b) prostitution is solely based on offering or using the body for sexual 
activities with a partner on payment basis or hire,84 but trafficking for sexual 
purposes can be associated with pornography, debt bondage, slavery (and being 
treated like a property), forced marriages (because of "mail order bride" 
practices),85 involuntary servitude (such that the victim cannot benefit from such 
actions), or actions where the victims are not even always actually present 
during the action, such as virtual pornography or self-produced pornography.  

Furthermore, the UNODC Model Law against Trafficking in Persons left 
undefined the terms of ‘prostitution,’ ‘exploitation of the prostitution of others’ 
and ‘sexual exploitation’ in the Protocol because the Protocol let states define 
those terms and regulate them according to their own national laws; therefore, 
the Protocol does not also require criminalization of prostitution accordingly.86    

Not only the Palermo Protocol, but also the Criminal Code of Azerbaijan, 
does not define the terms ‘prostitution’ and ‘trafficking for sexual purposes’ 
within Article 242 of the national Penal Code. While penalizing involvement in 
prostitution as a crime, this aspect might be identified because prostitution is not 
punished legally under national law and therefore the terms ‘lawful’ or 
‘unlawful’ remain undefined. Apart from this, analysis of the definition "with 
the purpose of receipt of income or other benefit" in this provision makes clear 
that sexual harassment can also fall in the category of prostitution.  

According to Gray, two kinds of harassment exist: one is quid pro quo 
harassment, when an employer offers [before hiring as well as afterwards] a job 
using the vulnerable condition of an employee promising special training, 
durability of employment or specific grants in exchange for sexual favors, but in 
case of refusal, where the employer denies the benefit, the employer is strictly 
                                                 
83 Palermo Protocol, art. 3. 
84 John A. Gray, Sexual Harassment, Prostitution, and the Tort of Abusive Discharge: 
An Analysis and Evaluation of Recent Legal Developments, 9 BUFFALO WOMEN'S LAW 
JOURNAL 169 (2002). 
85 CTOC, supra note 79, at 6. 
86 Id. at 3. 
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liable for quid pro quo harassment; thus, "requesting for sexual intercourse in 
exchange for something of value, which means the crime of prostitution apply 
to both the party providing sex for payment and the party receiving the sex in 
return for payment.; [second] is [e]nvironmental harassment based on 
...discriminatory factors ...[and] sexual harassment is such conduct based on 
gender."87 

The Palermo Protocol remained lenient to define a term for prostitution that 
allowed States to regulate prostitution under domestic law; therefore, 
subsequently, States formulated different approaches to regulate prostitution. 
Four core approaches have emerged: complete criminalization, partial 
decriminalization, decriminalization, and legalization.88 Prostitution is not legal 
in Azerbaijan, but under the national criminal law, women engaged in 
prostitution are not liable for criminal charges since this matter is solely 
considered to be a personal matter.  

However, the legalization of prostitution is currently out of the question in 
Azerbaijan and it seems to not be discussed in the near future as well since the 
prohibition of prostitution is consistent with Islam; legalization or 
decriminalization of prostitution means nothing else but allowing brothels, sex 
clubs, massage parlours to operate legally with few controls, which promotes 
sex trafficking.89 Prostitution is legal in almost all of the EU Member States, 
[including Germany that legalized prostitution in 2002]90 but women from the 
CEE are illegally engaged in prostitution because most of them are in an 
abnormal situation: 

Where prostitution is legal and prostitutes can be registered, they have the right 
to medical treatment and are more protected. However, for women who are the 
victims of trafficking and have to prostitute themselves in conditions verging on 
slavery, legalization brings no advantage, since they are outside the law: either 
they entered the EU illegally on a false passport, or their three-month visa has 
run out.91     

                                                 
87 See Gray, supra note 85. at 174. 
88 Jana Hennig, et al, Trafficking in Human Beings and the 2006 World Cup in Germany 
(International Organization for Migration, 2007), at 10; see also Victoria Hayes, 
Symposium on the Law on Philanthropy in the Twenty-First Century, Part II, Human 
Trafficking for Sexual Exploitation at World Sporting Events, 85 CHICAGO-KENT LAW 
REVIEW 1105 (2010)   
89 See Raymond, supra note 85.    
90 Id. at 3; see also Carmen Galiana, Trafficking in Women (Directorate-General For 
Research, Civil Liberties Series LIBE 109 EN, European Parliament, 2000),  at 41, 
available at http://www.europarl.europa.eu/workingpapers/libe/pdf/109_en.pdf (last 
visited Jun. 17, 2012). 
91 See Galiana, supra note 90, at 24. 
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Under the Criminal Law, within Article 244 (1) regarding the keeping 
brothels, there is no legal norm about the criminal responsibility of legal 
persons since the capital city Baku is full of illegal houses of prostitution, which 
are mainly run by high-ranking officials, including members of the law-
enforcement authorities. 92 Apart from this, Article 244 (2) does not define the 
expression "on preliminary arrangement by group of persons or organized 
group" because elements such as preliminary arrangement by an organized 
group fall under the application of trafficking for sexual purposes; if it were to 
do so, the offender must be punished under the Article 144 (1) of the law which 
specified crimes of trafficking.  

CONCLUSION 

In line with international and customary law, a human being shall be free 
from slavery, forced or compulsory labor. By analyzing the compliance of 
national jurisdictions with international legal norms in the UN context, along 
with some positive improvements, existing gaps within the law have been 
discovered. Since ratification of the UNTOC and the Palermo Protocol in 2003, 
Azerbaijan significantly amended the criminal law in 2005 to prohibit human 
trafficking because until this amendment was made, there had been no specific 
offence against it, although some offences, such as prohibiting slavery, forced 
sexual intercourse, including with a minor, prohibiting sale of a minor, 
involvement in prostitution and finally, keeping of brothels might have applied.  

In addition to this, in 2005 Azerbaijan, in line with Article 5 of the Protocol, 
adopted the Law to Fight against Human Trafficking, prohibiting 
revictimization of trafficked victims and providing such victims with fair 
treatment, but failed to fulfill these criteria, according to the TIP Report 2009, 
which stated that police often force victims into prostitution through abduction 
and bribery as well as interfering with the investigation process by threatening 
victims to not give testimony against their offenders, which is a direct violation 
of Articles 9 and 23 of the Protocol and the UNTOC, as well as Articles 8 and 
21 of the national TIP Law of Azerbaijan. The failure of Azerbaijan to convict 
bribed officials and law enforcement contradicts Article 11 of the UNCAC93 
that the country ratified in 2005, but passed the needed Law on Combat against 
Corruption in line with Article 8 of the UNTOC. 
                                                 
92 Center for Asia-Pacific Women in Politics, Women’s Rights in Azerbaijan (2000), 
available at http://www.onlinewomeninpolitics.org/womensit/az-w-sit.pdf (last visited 
Jun. 17, 2012). 
93 UN General Assembly Res. 58/422, United Nations Convention against Corruption, 
U.N. Doc. A/58/422 (31 October 2003), available at http://www.unhcr.org/refworld/ 
docid/4374b9524.html (last visited17 June 2012). 
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Although Azerbaijan established criminal offences relevant to disciplinary, 
civil, administrative and criminal liability in the national anticorruption law, it 
has failed to apply these criteria in practice, according to the TIP Report 2009 
which stated that officials and law enforcement could be easily corrupted, 
resulting in suspended sentences. This was a violation of an international legal 
norm – Article 15 of the UNCAC. According to international law, States are 
obliged to protect own citizens and regulate the entry and residence issues of 
aliens to their own territories. With regard to this point, even though Azerbaijan 
forbids returning trafficked minors if there is a threat to their life in their home 
country,94 also in accordance with the principle of nonrefoulement, the National 
Law on Immigration,95 adopted in 1998, is lenient with regards to preventive 
and protective measures, including the principles of ‘nonrefoulement’ and 
‘nonpunishment,’ even though it forbids the entering of infected aliens96  or 
those who possess false documents,97 for the purpose of public security and 
without any prior investigation of an alien situation. However, according to TIP 
Report 2010, during the same period of time, no trafficked victim was punished 
or prosecuted, accordingly to both Principle 7 of the nonbinding OHCHR 
Recommended Principles and Guidelines98 and Article 17 (7) of the TIP Law of 
Azerbaijan, specifying the ‘non-punishment’ clause as well. However, 
Azerbaijan currently fails to fully implement those criteria because of the 
Nagorno-Karabakh conflict, which is de jure within the territory, but de facto 
out of the control of Azerbaijan; therefore, while ratifying the UNTOC, 
Azerbaijan has applied a reservation declaring that it is not bound by the Article 
35 (2) of the Convention.99        

                                                 
94 Law 958-IQ, Trafficking in Persons Law, 28 June, 2005, art. 20(3)[hereinafter ‘TIP 
Law’]. 
95 Law 592-IQ, National Law of Immigration of Azerbaijan, 22 December 1998. 
96 Id., art. 7 (2). 
97 Id., art. 13. 
98 UNHCR, Recommended Principles and Guidelines on Human Rights and Human 
Trafficking, U.N. Doc. E/2002/68/Add.1 (20 May 2002). 
99The reservation is as follows: 

 "In accordance with paragraph 5 of Article 16 of the Convention, the Republic 
of Azerbaijan declares that it will use the Convention as the legal basis for 
cooperation on extradition with other States- Parties to the Convention. 
       In accordance with paragraph 13 of Article 18 of the Convention, the 
Republic of Azerbaijan declares that the Ministry of Justice of the Republic of 
Azerbaijan is designated as the central authority that shall have the responsibility 
and power to receive requests for mutual legal assistance and either to execute 
them or to transmit them to the competent authorities for execution. 
       In accordance with paragraph 14 of Article 18 of the Convention, the 
Republic of Azerbaijan declares that the requests and supporting documents 
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With regard to Article 144 which prohibits trafficking, Azerbaijani law does 
not pay attention to the inconsistence of definitions in other national legal 
norms. Article 1 of the TIP Law defines the crime inconsistently, not only 
contrary to Article 3 of the Protocol, but also contrary to Article 144 (1) of the 
national penal code, which is also inconsistent with the TIP law.  The structure 
of the article is not conducive to a clear understanding of the constitutive 
elements of the crime, since the absence of key undertakings such as 
‘recruitment’ and ‘harboring,’ because the ‘recruitment’ stage of the process is 
significant because it is when a woman is hired for the performance of services. 
Moreover, the article avoids a precise reference to use of the means of "fraud, 
deception and abuse of power," because those concepts are significant in the 
criminal process, as corpus delicti requires. Apart from this, the issue of consent 
is a core element of many serious sex crimes, because adults can consent to 
work under exploitative working conditions or in prostitution without coercion 
due to fact that he/she has a right to choose to migrate and to choose a 
profession but minors cannot meaningfully consent. Therefore, the issue of 
consent cannot be a defence in the question regarding a minor and as the 
Protocol expressly states, the irrelevance of the consent of the victims to 
trafficking, when a trafficker uses means preserved in Paragraph 1 of Article 
144. Nevertheless, Article 144 of the Criminal Code of Azerbaijan did not 
entirely address the issue of consent within the article. The principle of 
capacitas rationalis requires a precondition for liability and immunity such as 
insanity, intoxication, infancy, or automatism, but this non-punishment clause 
must include civil, administrative and criminal responsibility. Although victims 
of trafficking are supposed to not be prosecuted for any unlawful acts 
committed during the course of being trafficked, Article 144 of the national 
criminal code does not entirely establish the principle of immunity. There is 
absolutely no citation to mental incapacity or infancy within the scope of not 
only this article but also other articles prohibiting sexual violence, rape and acts 
of a sexual nature. Moreover, despite the fact that the Human Rights Committee 
in its concluding observations (CRC/C/SR.1104 and 1106) on Azerbaijan 
(CRC/C/AZE/CO/2) noted some positive developments, such as the adoption 

                                                                                                                        
should be submitted in Russian or English as the UN official languages, and 
should be accompanied by a translation in Azeri. 

In accordance with paragraph 6 of Article 31 of the Convention, the 
Republic of Azerbaijan declares that the following authority can assist other 
States Parties in developing measures to prevent transnational organized crime: 
       Ministry of Internal Affairs of the Republic of Azerbaijan H. Hajiev st. 7, 
Baky, Azerbaijan." 

United Nations, “United Nations Convention against Transnational Organized Crime – 
Status,” at  http://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XVIII-
12&chapter=18&lang=en#EndDec (last updated 20.07.2012) 
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and ratification of legal acts concerning the protection of children in accordance 
with Article 34 of the CRC,  it did express its concerns regarding the absence of 
a juvenile justice system in violation of juveniles rights, because instead of 
rehabilitation most juvenile prisoners become hardened criminals by spending 
long periods of time in the company of adult prisoners.  

The absence of a separate juvenile court in Azerbaijan hinders not only 
offences committed by minors that are not sufficiently circumscribed in the 
national laws, but also effectively eliminates alternatives to prosecute like a 
rehabilitation to avoid severe punishment.   

It is not possible to imagine sex trafficking without rape. Rape is 
criminalized twice within the national law of Azerbaijan – in Article 108 and 
separately in Article 149 of the Penal Code – but first, without specifying the 
issue of consent and with vague words such as "in helpless condition" and 
failing to add "by force" which is crucial to punish the violence (even both 
parties had consented as occurred in R v. Brown). Second, the concepts of actus 
reus and mens rea are not sufficiently enshrined in what the condition of crime 
the accused is responsible for the commission – reasonable man, accessory, 
incitement and conspiracy. Third, there is no particular citation to sex 
trafficking, incest, rape within wedlock or marital rape, statutory rape, infancy 
as aggravated circumstances, which might fall under strict liability.  

The national jurisdiction of Azerbaijan, as was mentioned before within this 
article, regarding the definition of a child remains inconsistent with the 
international legal norms. Article 152, prohibiting sexual intercourse with a 
minor, defines a minor to be a person under age of 16 and moreover, according 
to Article 10 of the Law on Family and Marriage of Azerbaijan, in case of an 
agreement of the families involved, the age of consent can be reduced to 16, 
which is matrimonial consent. Other definitions of a child exist within the 
national penal law that a child could be a person under the age of 18, but also a 
person under the age of 14 or 16, violating Article 1 of the CRC and Article 3 
(d) of the Protocol, which stipulate that a child is considered to be any human 
being below the age of 18. The definition therefore, includes babies, small 
children, older children and young people. Apart from this, not only the 
Criminal Code, but also Article 10 of the Marriage and Family Code of the 
Republic of  Azerbaijan defines the minimal age of consent as eighteen (18) for 
men and as seventeen (17) for women, which is discriminatory on the ground of 
sex that females and males are treated unequally. By reducing the age to consent 
to  marriage for women, Azerbaijan allows early marriages – which is a direct 
violation of international legal norms, i.e., Article 1 of the Marriage Convention 
(which Azerbaijan accessed to in 1996), Articles 1 and 16 (1) (b) (c) as well as 
(2) of CEDAW, as well as being inconsistent with own national legal norm; 
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Article 1 of the Law on Child’s Rights, which was passed in 1998, defines a 
child as “a person who has not reached 18.  

Articles 171 (1) and (2) of the national criminal code criminalize 
involvement in prostitution. However, prostitution is not punishable under the 
national law of Azerbaijan because this is considered to be a personal matter. 
Interesting is the question of what is applicable to a minor who is 17, not an 
adult in line with the CRC, but not a minor according to the national law. This 
child can be criminally liable for prostitution under Article 308 of the Code of 
the Republic of Azerbaijan on Administrative Offenses and for keeping a 
brothel, or a house within Article 244 of national criminal law. Furthermore, 
Article 171 fails to include pornography as an "immoral action," because 
pornography has been already recognized as one of immoral actions within the 
national penal law. Furthermore, virtual pornography is increasing in 
Azerbaijan and such actions are not always committed with the application of 
threat or violence, as is stated within Article 171.2.1 of the Code, like in a "self-
produced pornography" when a minor himself without any coercion or physical 
violence can produce those images. The Article does not specify such cases in 
the context of minor offenders.  Clearly, significant work remains to be done. 
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