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Abstract 

On 14th December 2010, the EU Commission presented a proposal for a 
revised version of the Brussels I Regulation.  The Brussels I Regulation may be 
regarded as the most important measure which has been adopted at the 
European Union level in the sphere of private international law. The Regulation 
applies to most types of civil matters. It is at present in force in all 27 EU 
Member States and has in substance been extended to three other countries.The 
Revision Proposal envisages the adoption of a new Regulation which would 
replace the Brussels I Regulation. Major changes envisaged by the Revision 
Proposal concern the assimilation of external defendants to internal defendants, 
the relation between jurisdiction clauses and concurrent proceedings, 
elimination of the need for a declaration of enforceability in respect of a 
judgement from a Member State, restriction of the grounds on which 
recognition or enforcement may be refused and strengthening of the 
effectiveness of arbitration clauses. A major feature, comprising the 
assimilation of the treatment of external defendants to that of internal 
defendants, deserves an enthusiastic welcome. Other changes proposed may be 
regarded as variable in quality but the proposed provisions regarding 
recognition and enforcement of judgments amount to major steps in entirely the 
wrong direction. 

 

Öz 

14 Aralık 2010 tarihinde, Avrupa Birliği Komisyonu, Brüksel I 
Tüzüğünün gözden geçirilmiş yeni bir versiyonu için teklifte bulundu.  
Brüksel I Tüzüğü, Avrupa Birliği seviyesinde, uluslararası özel hukuk 
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açısından, kabul edilmiş en önemli araçtır.  Brüksel I Tüzüğü, çok çeşitli 
özel hukuk uyuşmazlıklarına uygulanabilmektedir. Tüzük, halihazırda 
tüm 27 AB Üye Devletinde yürürlükte olup, uygulama alanı bu devletler 
dışında üç devleti daha kapsayacak şekilde genişlemiştir .  Gözden 
geçirme teklifi, Brüksel I Tüzüğünün yerini alacak yeni bir Tüzüğün 
hazırlanmasını konu edinmektedir. Gözden geçirme teklifi kapsamında 
ileri sürülen en önemli değişiklikler; harici davalıların, dahili davalılara 
dönüşecek şekilde benzeştirilmesine, yetki hükümleri ile eş zamanlı 
yargılamalar arasındaki ilişkiye, bir Üye Devlet mahkemesi tarafından 
verilen bir karara yönelik olarak , tenfiz edilebilirlik bildirimine duyulan 
ihtiyacın bertaraf edilmesine, tanıma ve tenfizin reddedilmesine yol 
açabilecek sebeplerin sınırlandırılmasına ve tahkim şartlarının etkisinin 
güçlendirilmesine ilişkindir. Harici davalılara, dahili davalılar gibi 
muamele edilmesini sağlayan yeni unsur, coşkuyla kabul edilmeyi hak 
edecek önemli bir unsurdur.  Önerilen diğer değişiklikler nitelik 
açısından değişken olarak değerlendirilebilir ancak mahkeme 
kararlarının tanınması ve tenfizine ilişkin önerilen hükümler, tamamen 
yanlış yönde atılan büyük adımlara yol açabilecektir.  
Keywords: Brussels I Regulation, EU jurisdiction, EU private international law 

Anahtar Kelimler: Brüksel I Tüzüğü, AB’nde yetki, AB uluslararası özel hukuku 

INTRODUCTION 
On 14th December 2010, the EU Commission presented a Proposal, which 

may conveniently be referred to as the Revision Proposal [2010],1 for a revised 
version of the Brussels I Regulation. The Proposal is based on Articles 67(4) 
and 81 of the Treaty on the Functioning of the European Union, and is designed 
to lead to the adoption of a regulation jointly by the European Parliament and 
the EU Council, acting in accordance with the ordinary legislative procedure. 

The Brussels I Regulation2 may be regarded as the most important measure 
which has been adopted at European Union level in the sphere of private 

                                                 
 1 Proposal for a Regulation of the European Parliament and of the Council on 
Jurisdiction and the Recognition and Enforcement of Judgments in Civil and 
Commercial Matters (Recast); COM(2010) 748 final. 
 2 EC Regulation 44/2001, on Jurisdiction and the Recognition and Enforcement of 
Judgments in Civil and Commercial Matters; [2001] OJ L12/1. It replaced the Brussels 
Convention of 27th September 1968 on Jurisdiction and the Enforcement of Judgments 
in Civil and Commercial Matters; [1998] OJ C27/1. 
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international law. Chapter II of the Regulation lays down rules on direct 
jurisdiction, which are applicable by a court of a Member State, when seised of 
an action for the determination of a substantive dispute, for the purpose of 
determining its own jurisdiction to entertain the action, and Chapter III provides 
for the recognition and enforcement in one Member State of judgments given in 
other Member States. But the Regulation does not deal with choice of the law 
which is to be applied in determining the merits of a dispute.3 The Brussels I 
Regulation applies to most types of civil matter, but family matters, insolvency 
proceedings, and arbitration are excluded are excluded from its scope. It is at 
present in force in all 27 EU Member States,4 and has in substance been 
extended to Norway, Iceland and Switzerland by the Lugano Convention of 
2007.5 

 The presentation of the Revision Proposal followed consultations launched 
by the Commission by its issue on 21 April 2009 of a Report on the Application 
of the Brussels I Regulation, along with a Green Paper on the Review of the 
Regulation.6 At present (in October 2011) the consideration of the Proposal by 
the Parliament and Council is at an early stage. But on 28 June 2011 a Draft 
Report on the Proposal was submitted to the Parliament's Committee on Legal 
Affairs by its rapporteur, Tadeusz Zwiefka, and this may conveniently be 
referred to as the Zwiefka Report.7 

 The Revision Proposal envisages the adoption of a new Regulation which 
would replace the Brussels I Regulation,8 and would also (with a minor 
exception)9 replace the Uncontested Claims Regulation.10 But it would give way 
                                                 
 3 Choice of law is regulated at European Union level by EC Regulation 593/2008, on 
the Law Applicable to Contractual Obligations, [2008] OJ L177/6, which is usually 
referred to as the Rome I Regulation; and by EC Regulation 864/2007, on the Law 
Applicable to Non-contractual Obligations, [2007] OJ L199/40, which is usually 
referred to as the Rome II Regulation. 
 4As regards Denmark, see Agreement between the European Community and Denmark, 
approved by EC Council Decisions 2005/790 and 2006/325; [2005] OJ L299/61 and 
[2006] OJ L120/22. 
 5[2009] OJ L147/5. This has replaced the Lugano Convention 1988; [1988] OJ L319/9. 
 6See COM(2009) 174 final and COM(2009) 175 final. 
 7See PR\869709EN.doc, PE467.046v01-00. 
 8See Article 92(1) of the Proposal, which adds that references to the Brussels I 
Regulation are to be construed as references to the new Regulation, and to be read in 
accordance with the correlation table in Annex X. 
 9The exception would relate to judgments in respect of claims concerning defamation 
or privacy, and to judgments given in collective proceedings in respect of certain claims 
for compensation. 
 10EC Regulation 805/2004, creating a European Enforcement Order for Uncontested 
Claims; [2004] OJ L143/15. This Regulation provides for the enforcement in one 
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to the Lugano Convention 2007.11 The Proposal envisages that the new 
Regulation will become applicable 24 months and 20 days after its publication 
in the Official Journal of the European Union.12 

As regards direct jurisdiction, a major change envisaged by the Revision 
Proposal is the assimilation of external defendants (not domiciled within the 
European Union) to internal defendants (domiciled within the European Union). 
Another important change proposed concerns the relation between jurisdiction 
clauses and concurrent proceedings. As regards the enforcement of judgments 
between Member States, the Proposal envisages the elimination of the need for 
a declaration of enforceability, issued by a court of the State addressed. It would 
also restrict the grounds on which recognition or enforcement may be refused 
by a court of the Member State in which recognition or enforcement is sought. 
Another important provision would endeavour to strengthen the effectiveness of 
arbitration clauses. 

I. THE CURRENT REGULATION 

In its original version, which is currently in force, the Brussels I Regulation 
consists of a Preamble, followed by 76 Articles arranged in VIII Chapters, and 
VI Annexes. Chapter I (Article 1) defines the material scope of the Regulation. 
It applies to civil or commercial matters, as distinct from public or criminal 
matters, but with certain exceptions, such as individual status, matrimonial 
property, succession on death, insolvent liquidation, and arbitration. The core of 
the Regulation is contained in Chapter II (Articles 2-31) on direct jurisdiction, 
and Chapter III (Articles 32-56), on the recognition and enforcement of 
judgments.  

Chapter II deals with direct jurisdiction, laying down rules applicable by a 
court of a Member State, when seised of an action on the merits, for the purpose 
of deciding its own jurisdiction to entertain the action. In order to strengthen the 
legal protection of persons established in the Community, it establishes a 
general rule that a defendant domiciled in a Member State must be sued in that 
State, and harmonises the exceptional cases in which a defendant domiciled in 
one Member State can be sued in another Member State. The basic rules on the 

                                                                                                                        
Member State of a judgment on an uncontested claim, which has been given in another 
Member State, and certified by the court of origin as a European Enforcement Order, 
without the need for a declaration of enforceability to be obtained from a court of the 
State addressed. For the envisaged replacement of this Regulation, see Article 92(2) of 
the Proposal. 
 11See Article 84 of the Proposal.  
 12See Article 93 of the Proposal. 
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existence of direct jurisdiction are specified by Articles 2-4. Where the 
defendant is domiciled in a Member State, Article 2 confers jurisdiction to 
entertain actions against him on the courts of that State, and Article 3 deprives 
the courts of the other Member States of jurisdiction to entertain actions against 
him. But where the defendant is not domiciled in any of the Member States, the 
jurisdiction of the courts of each Member State is referred to the law of that 
State. These basic rules are subject to exceptions defined by the remaining 
provisions of Chapter II. 

Articles 5-7 derogate from Article 3 by specifying a number of cases in 
which they confer jurisdiction on courts of one Member State over a defendant 
domiciled in another Member State. In such a case the plaintiff has the choice of 
suing at the defendant's domicile, in accordance with Article 2, or in another 
Member State, in accordance with Articles 5-7. The bases of jurisdiction used 
by Article 5 involve a connection between the cause of action and the territory 
of the court on which jurisdiction is conferred. For example, as the place of 
performance of a relevant contractual obligation; as the place where a tortious 
event occurred; or as the location of a branch of the defendant undertaking, 
from whose operations the dispute has arisen. The bases used by Article 6 
involve a connection between the claim and another claim pending in same 
court. It deals with co-defendants, third party proceedings, counterclaims, and 
related contractual and proprietary claims involving land. Article 7 deals with 
admiralty limitation actions. None of these provisions apply where the 
defendant is not domiciled in any of the Member States. 

Articles 8-14, 15-17, and 18-21 lay down particular jurisdictional rules for 
(respectively) insurance contracts, certain consumer contracts, and employment 
contracts. They are based on the assumption that the policyholder, consumer or 
employee is in a weaker bargaining position than the insurer, supplier or 
employer, and thus merits special protection. Accordingly a policyholder, 
consumer or employee is given a choice of places in which to sue the insurer, 
supplier or employer. These include the policyholder or consumer's own 
domicile or the place where the employee habitually works. In contrast actions 
by the insurer, supplier or employee must usually be brought at the defendant's 
domicile. Except in the case of insurance of a large risk, a contrary agreement, 
concluded before the dispute has arisen, is usually rendered invalid. But all 
these provisions apply only where the defendant is domiciled in a Member 
State, or where the defendant insurer, supplier or employer has a branch in a 
Member State and the dispute has arisen from the operations of the branch. 

Article 22 provides for exclusive jurisdiction over certain disputes on 
account of their subject-matter. For example, as regards proprietary rights to 
land, on the courts of the Member State in which the land in question is 
situated; or, as regards the validity of a patent or a registered trade mark, on the 
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courts of the Member State in which the patent or mark was granted or 
registered. This provision is overriding: it applies regardless of domicile, 
agreement or appearance; and even where the defendant is not domiciled in any 
of the Member States. 

Articles 23 and 24 provide for submission by agreement or appearance. 
Article 23 enables parties, by an express and sufficiently formal agreement, to 
designate a court or courts of a Member State as competent to determine 
disputes concerning a particular legal relationship. This freedom is restricted by 
Articles 13, 14, 17 and 21 in relation to insurance, consumer and employment 
contracts, and by Article 22 in relation to disputes which are subject to 
exclusive jurisdiction on account of their subject-matter. By Article 24, a court 
before which the defendant enters an appearance without contesting its 
jurisdiction becomes competent, unless the dispute falls within Article 22. 

The foregoing provisions of Chapter II define the connecting factors on 
which the existence of jurisdiction depends. They are followed by a group of 
provisions concerned with the exercise of jurisdiction. Articles 25 and 26(1) 
require a court to decline its jurisdiction of its own motion, where it is rendered 
incompetent by Articles 3 or 22. Article 26(2)-(4) requires a court to stay its 
proceedings until appropriate steps have been taken to notify a defendant who is 
domiciled in another Member State. Articles 27-30 deal with the situation where 
similar or related proceedings are pending in courts of different Member States. 
They require or permit the court subsequently seised to decline jurisdiction or 
stay its proceedings in favour of the court first seised. Finally Article 31 enables 
a court to grant provisional relief even if it lacks jurisdiction to determine the 
substance of the dispute. 

Chapter III provides for the recognition and enforcement in each Member 
State of judgments given by the courts of the other Member States. It seeks to 
establish the "free movement of judgments", by strictly limiting the grounds on 
which a judgment given in one Member State can be refused recognition or 
enforcement in another Member State, and establishing a swift procedure for 
obtaining a declaration of enforceability or a decision establishing recognition. 
In view of the harmonisation of direct jurisdiction achieved by Chapter II, a 
court in which recognition or enforcement is sought under Chapter III is in most 
cases precluded from reviewing the jurisdiction of the original court. The 
obligation to recognise is subject to very limited exceptions relating to public 
policy, insufficient service, or irreconcilability with another judgment. Only in 
exceptional cases is the court addressed permitted to review the jurisdiction of 
the original court, and it is never allowed to review the substance or merits of 
the judgment. A judgment which qualifies for recognition also qualifies for 
enforcement, provided that it is enforceable in the original country. The 
procedure for obtaining a declaration of enforceability is elaborated in detail, 
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and the same procedure may be used to obtain a decision establishing 
recognition, though recognition may also be invoked incidentally whenever it is 
relevant. Chapter IV (Articles 57-58) provides for the enforcement in a Member 
State of authentic instruments drawn up or registered, and of court settlements 
approved, in other Member States. 

Chapter V (Articles 59-65) lays down rules for the determination of 
domicile for the purpose of the Regulation. By Article 59, whether an individual 
is domiciled in a Member State is governed by the law of that State. By Article 
60, corporate domicile is given a substantive definition, referring alternatively 
to the registered office, central administration, and principal place of business. 
Chapter V also incorporates a miscellany of minor supplementary or 
exceptional provisions. Chapter VI (Article 66) contains transitional provisions. 
Chapter VII (Articles 67-72) deals with the relationship between the Regulation 
and other Community legislation or international conventions. Chapter VIII 
(Articles 73-76) deals with entry into force and amendments. The Annexes to 
the Regulation contain lists of relevant national legislation, rules, courts and 
procedures, and standard forms for use in connection with enforcement.13 

II. EXTERNAL RELATIONS 

A. External Defendants 

Under the original version of the Brussels I Regulation, Chapter II effects a 
thorough harmonisation of the bases of jurisdiction over a defendant who is 
domiciled within the European Union. But in the case of a defendant who is not 
so domiciled (and who may be conveniently be referred to as an external 
defendant), Article 4 of the Regulation remits the jurisdiction of the courts of 
each Member State to the law of the forum State. Even the excessive bases of 
jurisdiction contained in the lex fori (such as the defendant's nationality or 
transient presence; the plaintiff's nationality, domicile or residence; or the 
location of property unconnected with the dispute) are available against an 
external defendant.14 On the other hand, the ordinary bases envisaged by 
                                                 
 13For amendments to the Annexes, see Regulation 1496/2002, [2002] OJ L225/13; the 
Athens Act of Accession 2003, [2003] OJ L236/33; Regulation 1937/2004, [2004] OJ 
L334/3; Regulation 2245/2004, [2004] OJ L381/10; the Agreement between the 
European Community and Denmark, [2005] OJ L299/62; and Regulation 1791/2006, 
[2006] OJ L363/1. 
 14One of the excessive grounds is slightly extended by Article 4(2), under which a 
Member State (such as France or Luxembourg) which uses the plaintiff's local 
nationality as a basis of jurisdiction must give similar effect to the plaintiff's local 
domicile. See Guggenheim v. Helion, 37 ILM 653 (French Court of Cassation, 1998). 
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Articles 5 and 6 (which refer to such factors as the place of performance of a 
contractual obligation, the place where a tortious event occurred, or the 
domicile of a co-defendant) are available against an external defendant only if 
the lex fori so provides. 

By way of exception, Article 4 gives way to Article 22 (on exclusive 
jurisdiction by reason of subject-matter), Article 23 (on jurisdiction clauses),15 
Article 24 (on submission by appearance),16 and Articles 27-30 (on concurrent 
proceedings in courts of different Member States).17 In addition, in the context 
of an insurance contract, a protected consumer contract, or an employment 
contract, a defendant who is an insurer, a supplier or an employer, and who is 
not domiciled in any Member State but has a branch, situated in a Member 
State, from the operations of which the dispute has arisen, is treated as 
domiciled in the State in which the branch is situated.18 

 One of the major features of the Revision Proposal is the assimilation of 
defendants who are not domiciled within the European Union to defendants 
who are domiciled in a Member State other than the forum State. The current 
Article 4 would be deleted, and a new Article 4(4) would specify that persons 
not domiciled in any of the Member States may be sued in the courts of a 
Member State only by virtue of the rules set out in Sections 2 to 8 of Chapter II. 
Articles 5 and 6 would no longer be confined to defendants who are domiciled 
in a Member State other than the forum State, and similar amendments would 
be made to Articles 8, 9, 15, 18 and 19. Article 23, on jurisdiction clauses, 
would become fully operative, even where none of the parties is domiciled 
within the European Union. Thus, for the purpose of English jurisdiction, a 
defendant domiciled in Turkey would be treated in the same way as a defendant 
domiciled in France. In this way the arbitrary discrimination, which currently 
exists under the original version of the Brussels I Regulation, between 
defendants domiciled within the European Union and defendants not so 
domiciled, would be eliminated, along with the underlying assumption that 
courts outside the European Union cannot be trusted to provide justice. 

But the Revision Proposal would introduce two additional grounds of 
jurisdiction, which would apply to external defendants only. Firstly, a new 
Article 25 would apply where no court of a Member State had jurisdiction in 
accordance with Articles 2 to 24. It would confer jurisdiction on the courts of a 

                                                 
 15But Article 23 has more limited effects where none of the parties to a jurisdiction 
clause is domiciled in a Member State. 
 16See Case C-412/98, Group Josi v. UGIC [2000] ECR I-5925, at paras 44-45. 
 17See Case 351/89, Overseas Union Insurance Ltd v. New Hampshire Insurance  
Company, [1991] ECR I-3317. 
 18See Articles 9(2), 15(2) and 18(2). 



2011                        EU Commission Proposal for a Revised Brussels I Regulation 
 

 

119 

Member State where property belonging to the defendant was located, provided 
that the value of the property was not disproportionate to the value of the claim, 
and that the dispute had a sufficient connection with the forum State. It may be 
observed that no connection between the property in question and the subject-
matter of the dispute is required, and that the concept of a "sufficient" 
connection with the forum State could hardly be less precise. 

Secondly, a new Article 26 would apply where otherwise no court of a 
Member State would have jurisdiction under the Regulation. It would permit the 
courts of a Member State, on an exceptional basis, to hear a case if the right to a 
fair trial or the right to access to justice so required, and if in addition the 
dispute had a sufficient connection with the forum State. The application of this 
provision is explicitly contemplated where, for example, proceedings could not 
reasonably be brought or conducted or would be impossible in an external 
country with which the dispute was closely connected; or where a judgment 
given on the claim in an external country would not be entitled to recognition 
and enforcement in the forum State under its law, and such recognition and 
enforcement was necessary to ensure that the rights of the claimant were 
satisfied. Again, the concept of a "sufficient" connection with the forum State 
could hardly be less precise. 

The proposed amendments relating to external defendants may give rise to 
controversy. Within the Parliament, the Zwiefka Report proposes to delete the 
new provisions assimilating external defendants to internal defendants, on the 
ground that they are premature and require wide-ranging consultations and 
political debate.19 

In contrast, to the present writer, the Commission's proposals in this respect 
merit an unqualified welcome. They eliminate the existing arbitrary 
discrimination against external defendants, present a more co-operative 
appearance to the wider world, and increase certainty and predictability within 
the European Union. But the additional grounds, to be made available against 
external defendants by the new Articles 25-26, could usefully be clarified. 

B. External Concurrent Proceedings 

Under the original version of the Brussels I Regulation, Articles 27-30 deal 
with the problem of concurrent proceedings in different countries in respect of 
similar or related claims, but these provisions are confined to cases where each 
of the concurrent proceedings is in a court of an EU Member State.  

                                                 
 19See Amendments 3-4, 11-18, 22-23 and 57. 
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Article 27 deals with similar claims, which involve the same cause of action 
and are between the same parties.20 Article 27(1) requires the court 
subsequently seised to stay its proceedings until the jurisdiction of the court first 
seised is established. When the jurisdiction of the court first seised has been 
established, Article 27(2) requires the court subsequently seised to decline 
jurisdiction in favour of the court first seised. Although there is no ruling on the 
point from the European Court, national case-law indicates that Article 27 does 
not impliedly permit a Member State to extend its operation, reflexively or 
analogistically, so as to give similar effect to a proceeding commenced earlier in 
a court of an external country.21  

The Revision Proposal would introduce a new Article 34, which would 
enable a court of a Member State, in its discretion, to stay its proceedings in 
favour of an earlier proceeding in a court of an external country. This addition 
has the support of the Zwiefka Report,22 and is welcomed by the present writer, 
as reflecting (along with the assimilation of external to internal defendants) a 
more co-operative attitude towards the wider world.  

By the new Article 34(1), the discretion would be available where 
proceedings in relation to the same cause of action and between the same parties 
were pending before the courts of an external country at a time when a court in 
a Member State was seised. Then the court of the Member State would be 
permitted to stay its proceedings if: (a) the external court was seised first in 
time; (b) it could be expected that the external court would, within a reasonable 
time, render a judgment which would be capable of recognition and, where 
applicable, enforcement in the Member State; and (c) the court was satisfied 
that it was necessary for the proper administration of justice to do so.  

The new Article 34(2) would add that, during the period of the stay, the 
party who had seised the court in the Member State would not lose the benefit 
of interruption of prescription or limitation periods provided for under the law 
of the Member State. The new Article 34(3) would permit the internal court to 
discharge the stay at any time, upon application by either party or of its own 
motion, if one of the following conditions were met: (a) the proceedings in the 
external court were themselves stayed or were discontinued; or (b) it appeared 
to the internal court that the proceedings in the external court were unlikely to 

                                                 
 20On the same cause of actions and the same parties, see notes 33 and 34 infra. Article 
27 is supplemented by Article 28, which deals with dissimilar but related claims, and 
confers discretion on the court subsequently seised to stay its proceedings or decline 
jurisdiction in favour of the court first seised. 
 21See Goshawk Dedicated Ltd v Life Receivables Ireland Ltd, [2008] ILPr 50 (Clarke 
J); Catalyst Investment Group v  Lewinsohn, [2009] EWHC 1964 (Ch) (Barling J). 
 22See Explanatory Statement thereto. 
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be concluded within a reasonable time; or (c) discharge of the stay was required 
for the proper administration of justice.  

By the new Article 34(4), the internal court would be required to dismiss its 
proceedings, upon application by either party or of its own motion, if the 
proceedings in the external court were concluded and had resulted in a judgment 
which was enforceable in the external country, or was capable of recognition 
and, where applicable, enforcement in the Member State. The last "or" seems to 
be a slip, since it is obvious that the effectiveness of the judgment in both 
countries is intended to be required. 

III. OTHER JURISDICTIONAL CHANGES 

A. Proprietary Rights in Moveable Property 

In the original version of the Brussels I Regulation, Article 5 specifies a 
number of cases in which it confers jurisdiction on a ground which involves a 
connection between the subject-matter of the claim and the forum territory. 
These grounds refer to such factors as the place of performance of a relevant 
contractual obligation; the place where a tortious event occurred; or the location 
of a branch of the defendant undertaking from the operations of which the 
dispute has arisen. But, except as regards salvage claims against a cargo or 
freight, which are dealt with by Article 5(7), none of the grounds utilised by 
Article 5 refers to the location of moveable property to which the dispute 
relates. In the Revision Proposal, this lacuna is addressed by the new Article 
5(3), which would confer jurisdiction, as regards rights in rem in or possession 
of moveable property, on the courts for the place where the property is 
situated.23 

B. Third-party Proceedings 

In the original version of the Brussels I Regulation, Article 6 specifies a 
number of cases in which it confers ancillary jurisdiction, so as to extend the 
jurisdiction of a court which is properly seised of one claim by enabling it also 
to determine a related claim. It deals with co-defendants, third parties, 
counterclaims, and related contractual and proprietary claims to land. As 
regards third-party proceedings, Article 65 makes further provision, designed to 
adapt Article 6(2), in view of the limited character which such proceedings have 
in Germany, Austria and Hungary. The Revision Proposal, by Article 76 and 
Annex VIII, would extend the scope of the adaptation to cover the similarly 

                                                 
 23The Zwiefka Report, in its Explanatory Statement, accepts that this provision seems 
sensible. 
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limited character of such proceedings in Poland, Slovenia, Latvia, Lithuania and 
Estonia. This extension would accord with the Lugano Convention 2007. 

C. Employment 

In the original version of the Brussels I Regulation, Sections 3-5 (Articles 8-
14, 15-17, and 18-21) of Chapter II provide special rules on jurisdiction over 
disputes relating to insurance contracts, certain consumer contracts, and 
individual contracts of employment. These are designed to give additional 
protection to policyholders, consumers and employees, in view of their 
economic weakness and legal inexperience. 

As regards employment, in the original version of the Brussels I Regulation, 
Articles 19 enables an employee to bring an action against his employer at the 
employer's domicile; or at the place where the employee habitually carries out 
his work or the last place where he did so; or, where the employee does not or 
did not habitually carry out his work in any one country, at the place where the 
business which engaged the employee is or was situated. In contrast, Article 20 
requires that an action by an employer against his employee must normally be 
brought at the employee's domicile. Moreover contrary agreements are in 
general invalidated by Article 21. 

In the Revision Proposal, the reference in Article 18 to the place where the 
employee habitually carries out his work (or the last place where he did so) 
would be slightly amended, so as to refer to the place where or from where the 
employee habitually carries out his work (or the last place where he did so). 
This seems designed to reflect the existing case-law of the European Court, 
which refers to the place where the employee has established the effective 
centre of his working activities, at or from which he performs the essential part 
of his duties towards his employer,24 and to bring the wording of Article 18 into 
line with that used for choice-of-law purposes by Article 8(2) of the Rome I 
Regulation.25 

More importantly, the Revision Proposal would add to Article 18(1) of the 
Brussels I Regulation a saving in favour of Article 6(1), on co-defendants. This 
would overrule the decision of the European Court in Glaxosmithkline v. 
Rouard26 that, in view of the exhaustive character of Section 5, an employee 
who is jointly employed by two employers who are domiciled in different 

                                                 
 24See Case C-125/92, Mulox v. Geels, [1993] ECR I-4075 and Case C-383/95, Rutten 
v. Cross Medical, [1997] ECR I-57. 
 25EC Regulation 593/2008, on the Law Applicable to Contractual Obligations; [2008] 
OJ L177/6.  
 26Case C-462/06, [2008] ECR I-3965. 
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Member States cannot utilise Article 6(1) so as sue both employers at the 
domicile of one of them. Thus where, as in that case, an employee is jointly 
employed by two companies belonging to the same group, one of which is 
domiciled in France and the other in the United Kingdom, but his place of 
habitual work is outside Europe, there is no court within the Member States in 
which he can sue both companies for unfair or wrongful dismissal. It may be 
noted that the effect of the contemplated amendment would not only be to 
enable an employee with joint employers to sue both employers at the domicile 
of either of the employers, but also to enable an employer who had related 
claims against several of his employees to sue all such employees at the 
domicile of any one of them. 

 The Revision Proposal also contains a new Article 85, which specifies that 
the Regulation is not to affect the right of workers and employers, or their 
respective organisations, to engage in collective action to protect their interests, 
in particular the right or freedom to strike or to take other actions, in accordance 
with EU law and national law and practices. The Zwiefka Report would, by its 
Amendment 56, delete this provision, as lacking justification in the 
Commission's Explanatory Memorandum. Indeed, one may regard its rationale 
as narrowly political, and its likely effect as merely decorative. 

D. Tenancies 

Under the original version of the Brussels I Regulation, Article 22 of the 
provides for exclusive jurisdiction over certain proceedings by reason of their 
principal subject-matter. It applies to proceedings principally concerned with 
rights in rem in or tenancies of land; certain matters governed by company law; 
the validity of entries in public registers; the registration or validity of patents, 
trade marks, designs, or other similar rights; or the enforcement of judgments. 
The rules laid down by Article 22 are overriding in character. They apply 
regardless of domicile, appearance, or contrary agreement between the parties to 
the dispute.27 A court seised contrary to Article 22 must decline jurisdiction of 
its own motion,28 and a judgment given in contravention of Article 22 must be 
refused recognition and enforcement in the other Member States.29  

Article 22(1) applies to proceedings which have as their object rights in rem 
in immoveable property or tenancies of immoveable property, and confers 
exclusive jurisdiction on the courts of the Member State in which the property is 
situated. It makes an exception for proceedings which have as their object 

                                                 
 27See Articles 22, 23(5) and 24. 
 28See Article 25. 
 29See Articles 35 and 45. 
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tenancies of immoveable property concluded for temporary private use for a 
maximum period of six consecutive months, where the tenant is an individual 
(rather than a corporate entity) and the landlord and the tenant are domiciled in 
the same Member State. In such a case exclusive jurisdiction is shared by the 
courts of the location of the property and those of the defendant's domicile. The 
Revision Proposal 2010 would clarify the exception for short tenancies by 
specifying that the common domicile may exist either at the conclusion of the 
agreement or at the institution of proceedings. 

The Revision Proposal would also add a further exception, to be contained 
in a new Article 22(1)(b), which would specify that, in agreements concerning 
tenancies of premises for professional use, parties may agree that a court or the 
courts of a Member State are to have jurisdiction in accordance with Article 23. 
Thus jurisdictional clauses would be rendered effective in relation to tenancies 
of business premises. 

E. Jurisdiction Clauses 

In the original version of the Brussels I Regulation, Article 23 deals with 
jurisdiction clauses. It enables parties to agree that a court or the courts of a 
Member State are to have jurisdiction to settle any disputes which have arisen 
or which may arise in connection with a particular legal relationship, with the 
result that the chosen court or courts have jurisdiction, and that such jurisdiction 
is exclusive unless the parties have agreed otherwise. It also specifies the formal 
requirements (such as conclusion or evidence in writing; or compliance with 
international commercial usages) to which such an agreement is subject. But it 
does not specify the substantive requirements for such an agreement, in relation 
to such factors as fraud, mistake, or improper pressure. 

The Revision Proposal seeks to fill this lacuna by specifying that the 
agreement must not be null and void as to its substance under the law of the 
Member State whose court or courts are chosen. The Zwiefka Report, by its 
Amendments 19-20, suggests a more complicated rule of alternative reference, 
whereby substantive validity could also be achieved by compliance with the law 
chosen by the parties to govern the agreement on jurisdiction, or (in the absence 
of such a choice of law) with the law applicable to the contract of which the 
agreement on jurisdiction forms a part, or (in all other cases) with the law 
applicable to the legal relationship from which the dispute between the parties 
arose.  

The Zwiefka Report, by its Amendment 21, would also add a provision 
specifying that an agreement conferring jurisdiction which forms part of a 
contract is to be regarded as an agreement distinct from the other clauses of the 
contract; and is not to be affected by the nullity, the non-existence, the lapsing, 
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the termination or the determination or any other cause of ineffectiveness of the 
contract. This would reflect the ruling of the European Court in Benincasa v. 
Dentalkit.30  

Under the original version of the Brussels I Regulation, a jurisdiction clause 
has full effect, both positively, in conferring jurisdiction on the chosen court or 
courts, and negatively, in excluding the jurisdiction of other courts of Member 
States, where at least one of the parties to the agreement is domiciled in a 
Member State. But where none of the parties is domiciled in any of the Member 
States, Articles 4 and 23(3) remit the jurisdiction of the chosen court or courts 
to the law of their Member State, while depriving the courts of the other 
Member States of jurisdiction unless the chosen court or courts have declined 
jurisdiction. The Revision Proposal would make Article 23 fully applicable 
even where none of the parties is domiciled in a Member State. The reference to 
domicile in Article 23(1), and the whole of Article 23(3), would be deleted. 

But the Revision Proposal does not address the problem of the reflexive or 
analogous effect of Article 23 in favour of a court of an external country, which 
has been chosen by the parties in an agreement otherwise complying with the 
requirements of Article 23. It is probable that Article 23 already impliedly 
authorises a Member State to require or permit its courts to accord such effect to 
such an agreement.31 

F. Concurrent proceedings 

In the original version of the Brussels I Regulation, Section 9 (Articles 27-
30) of Chapter II deals with concurrent proceedings in courts of different 
Member States in respect of similar or related claims. Article 27 deals with 
similar claims, which involve the same cause of action32 and are between the 
                                                 
 30 Case C-269/95, [1997] ECR I-3767. 
 31See Case C-387/98, Coreck Maritime v. Handelsveem, [2000] ECR I-9337, especially 
para. 19; see also Berisford v. New Hampshire Insurance Co [1990] 2 QB 631 
(Hobhouse J); Arkwright v.  Bryanston, [1990] 2 QB 649 (Potter J); Konkola Copper 
Mines v Coromin, [2005] 2 All ER (Comm) 637 (Colman J), affirmed [2006] 1 All ER 
(Comm) 437 (CA); and Winnetka Trading Corp v. Julius Baer, [2008] EWHC 3146 
(Ch) (Norris J). 
 32Conflicting claims made by opposed parties concerning the same legal relationship 
are regarded as involving the same cause of action; for example, where one party seeks 
enforcement, and the other party seeks rescission, of the same contract. See Case 
144/86, Gubisch v. Palumbo, [1987] ECR 4861, and Case C-406/92, The Maciej Rataj, 
[1994] ECR I-5439. But not a claim by a shipowner for the establishment of a liability 
limitation fund, and a tort claim against the shipowner for damages brought by a victim 
of a maritime incident. See Case C-39/02, Maersk Olie & Gas v. de Haan & de Boer, 
[2004] ECR I-9657. 
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same parties.33 Article 27(1) requires the court subsequently seised to stay its 
proceedings until the jurisdiction of the court first seised is established. Where 
the jurisdiction of the court first seised is established, Article 27(2) requires the 
court subsequently seised to decline jurisdiction in favour of the court first 
seised. 

The Revision Proposal would renumber Article 27 as Article 29, and insert 
a new Article 29(2), requiring the court first seised to establish its jurisdiction 
within six months, except where exceptional circumstances make this 
impossible. It would also require the court first seised, upon request by any 
other court seised of the dispute, to inform the other court of the date on which 
it was seised, and of whether it had established jurisdiction over the dispute or, 
failing that, of the estimated time for establishing jurisdiction. This addition 
seems to merit an unqualified welcome. 

In the original version of the Brussels I Regulation, Article 28 deals with 
related claims. These are defined by Article 28(3) as ones which are so closely 
connected that it is expedient to hear and determine them together to avoid the 
risk of irreconcilable judgments resulting from separate proceedings. Where 
related actions are pending in the courts of different Member States, Article 
28(1) confers on the court subsequently seised a discretion to stay its 
proceedings. By Article 28(2), where related actions are pending at first 
instance, the court subsequently seised is given discretion to decline 
jurisdiction, if a party so applies, and the court first seised has jurisdiction over 
both actions, and the law of the country of the first court permits their 
consolidation. 

The Revision Proposal would renumber Article 28 as Article 30, and would 
amend the second paragraph so as to require only the first action (rather than 
both actions) to be pending at first instance. This no doubt reflects the idea that, 
so long as the first action is still pending at first instance, consolidation will not 
deprive a party of a level of jurisdiction.34 The Proposal also deletes from the 
second paragraph the requirement that consolidation should be possible. The 
rationale for the last-mentioned change is not clear. 

Under the original version of the Brussels I Regulation, the time at which a 
court is seised of an action for the purpose of Articles 27-29 is governed by 
Article 30. By Article 30(1), a court is regarded as seised at the time when the 
document instituting the proceedings or an equivalent document is lodged with 

                                                 
 33On the requirement of identity of parties, see Case C-406/92, The Maciej Rataj, 
[1994] ECR I-5439 and Case C-351/96, Drouot Assurances v. Consolidated 
Metallurgical Industries [1998] ECR I-3075. 
 34See SNPAA v. Boa, 27th October 1992 (French Court of Cassation). 
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the court, provided that the plaintiff has not subsequently failed to take the steps 
he was required to take to have service effected on the defendant. By Article 
30(2), if the document has to be served before being lodged with the court, the 
court is regarded as seised at the time when the document is received by the 
authority responsible for service, provided that the plaintiff has not 
subsequently failed to take the steps he was required to take to have the 
document lodged with the court.   

The Revision Proposal would renumber Article 30(1)-(2) as Article 
33(1)(a)-(b), and would add that for this purpose the first authority receiving the 
documents to be served would count as the authority responsible for service. It 
would also add an Article 33(2), requiring the courts and authorities responsible 
for service to note the date and time of the lodging of the document instituting 
proceedings or of the receipt of the documents to be served. 

G. Jurisdiction Clauses and Concurrent Proceedings 

As the European Court made clear in Gasser v. MISAT,35 under the original 
version of the Brussels I Regulation, Article 23, on jurisdiction clauses, gives 
way to Article 27, on concurrent proceedings in respect of similar claims. Thus 
if one party brings an action in defiance of a jurisdiction clause, and then the 
other party brings an action elsewhere in respect of the same matter in 
accordance with the clause, it is for the court seised of the first action to 
determine the meaning, validity and effect of the clause, and to determine its 
own jurisdiction accordingly. The court subsequently seised must stay its 
proceedings to await the decision of the first court on its jurisdiction, and then 
decline jurisdiction if the first court accepts jurisdiction. 

The Revision Proposal seeks to give control to the court on which a 
jurisdiction clause is alleged to confer jurisdiction. Thus its Recital 19 explains 
that the effectiveness of choice of court agreements should be improved in order 
to give full effect to the will of the parties and avoid abusive litigation tactics, 
and that the Regulation should therefore grant priority to the court designated in 
the agreement to decide on its jurisdiction, regardless of whether it is first or 
second seised. The Commission's Explanatory Memorandum36 adds that any 
other court will have to stay proceedings until the chosen court has established 
or, in case the agreement is invalid, declined jurisdiction. It claims that this 

                                                 
 35Case C-116/02, [2003] ECR I-14693. 
 36 Para 3.1.3. 
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modification will increase the effectiveness of choice of court agreements and 
eliminate the incentives for abusive litigation in non-competent courts.37 

However the text of the Proposal seems ill-designed to achieve this. A new 
Article 32(2) specifies: 

With the exception of agreements governed by Sections 3, 4 and 5 
of this Chapter, where an agreement referred to in paragraph 1 
confers exclusive jurisdiction to a court or the courts of a Member 
State, the courts of other Member States shall have no jurisdiction 
over the dispute until such time as the court or courts designated in 
the agreement decline their jurisdiction. 

The exception for Sections 3-5 relates to insurance, consumer and 
employment contracts. The reference to Article 32(1) is evidently a slip, Article 
23(1) being intended. But the wording seems inadequate to prevent a court, 
faced with an alleged agreement on jurisdiction choosing a court elsewhere, 
from assessing the validity of the agreement under Article 23, and concluding 
that the alleged agreement is for some reason non-existent, invalid or 
inoperative. Since its conclusion would be that there was no "agreement 
referred to in [Article 23(1)] confer[ring] exclusive jurisdiction to a court or the 
courts of [another] Member State", the new Article 32(2) would not apply, and 
the court could then proceed to assume jurisdiction over the dispute under some 
other provision of Chapter II. 

 But even if the drafting of the new Article 32(2) is improved, or the matter 
is dealt with by amending the existing Article 27 (on concurrent proceedings in 
respect of similar claims), it is difficult to see merit in the change envisaged. As 
the European Court in substance recognised in Gasser v. MISAT,38 there is no 
good reason to presume the existence, validity or scope of an alleged 
jurisdiction clause, or to give an invalid clause the effect of temporarily 
blocking the jurisdiction of an otherwise competent court. Other proposed 
changes, designed to require a court to reach a prompt decision as to its own 
jurisdiction, should be sufficient to prevent serious abuses. 

H. Appearance 

In the original version of the Brussels I Regulation, Article 24 confers 
jurisdiction on a court of a Member State before which a defendant enters an 
                                                 
 37See also Explanatory Statement to the Zwiefka Report, which accepts that the 
enhancement of the effectiveness of choice-of-court agreements by stipulating that the 
court chosen by the parties to resolve their dispute should always have priority, 
regardless of whether it was first or second seised, seems to be a viable solution. 
 38Case C-116/02, [2003] ECR I-14693. 
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appearance, except where appearance was entered to contest the jurisdiction, or 
where another court has exclusive jurisdiction by virtue of subject-matter under 
Article 22. 

 Under the Revision Proposal, Article 24 would become Article 24(1). The 
Proposal would add a new Article 24(2), which would be limited to disputes 
concerning insurance contracts, protected consumer contracts and employment 
contracts. In such cases, the instituting or equivalent document would have to 
contain information for the defendant on his right to contest the jurisdiction of 
the court and the consequences of entering an appearance; and, before assuming 
jurisdiction on the basis of appearance, the court would have to ensure that such 
information had been provided to the defendant. 

I. Provisional Measures 

In the original version of the Brussels I Regulation, Article 31 enables 
application to be made to the courts of a Member State for such provisional, 
including protective, measures as may be available under the law of that State, 
even if under the Regulation the courts of another Member State have 
jurisdiction as to the substance of the matter. This provision confers an 
additional jurisdiction, limited to provisional measures.  

In any event, as the European Court made clear in Van Uden v. Deco-Line39 
and Mietz v. Intership Yachting Sneek,40 a court which has substantive 
jurisdiction under Chapter II of the Regulation also has jurisdiction to order any 
provisional or protective measures which may prove necessary. In the Revision 
Proposal, a new Article 35 would confirm that where the courts of a Member 
State have jurisdiction as to the substance of a matter, those courts also have 
jurisdiction to issue provisional (including protective) measures, as available 
under the law of that State. 

The European Court also ruled in Van Uden v. Deco-Line41 that the current 
Article 31 extends to cases where the substantive proceedings are to be 
conducted before arbitrators, for provisional measures are not in principle 
ancillary to arbitration proceedings, but are ordered in parallel to such 
proceedings and are intended as measures of support. Thus they concern not 
arbitration as such but the protection of the substantive rights. The Revision 
Proposal would renumber Article 31 as Article 36, and amend it so as to specify 
that application may be made to the courts of a Member State for such 
provisional (including protective) measures as may be available under the law 

                                                 
 39Case C-391/95, [1998] ECR I-7091, paras 19-22. 
 40Case C-99/96, [1999] ECR I-2277, paras 40-41. 
 41Case C-391/95, [1998] ECR I-7091, paras 33-34. 
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of that State, even if the courts of another State or an arbitral tribunal have 
jurisdiction as to the substance of the matter. This would extend the power to 
cases where the substantive proceedings are to take place in a court of an 
external country, and confirm that it applies where the substantive proceedings 
are to take place in an arbitral tribunal. 

On the other hand, the European Court emphasised in Reichert v. Dresdner 
Bank (No 2)42 and St Paul Dairy Industries v. Unibel Exser43 that the current 
Article 31 is intended to avoid losses to the parties resulting from the long 
delays inherent in international proceedings, and is confined to measures which 
are intended to preserve a factual or legal situation so as to safeguard rights 
whose recognition is sought elsewhere from the court having jurisdiction as to 
the substance of the matter. Thus, as the Court ruled in Reichert, Article 31 does 
not extend to an application by a creditor, whereby he seeks to obtain the 
revocation in regard to him of a transfer of property effected by his debtor in 
fraud of his rights, since its purpose is to vary the legal situation of the debtor's 
assets and of the transferee by ordering revocation of the disposition. Similarly, 
as the Court ruled in St Paul, Article 31 does not extend to an application for a 
measure ordering the hearing of a witness before substantive proceedings are 
initiated, for the purpose of enabling the applicant to decide whether to bring a 
case, to determine whether it would be well founded, and to assess the relevance 
of evidence which might be adduced. 

In the Revision Proposal, Article 2(b) would specify that provisional 
(including protective) measures are to include protective orders aimed at 
obtaining information and evidence. This might appear to overrule the decision 
in St Paul, but Recital 22 indicates that it is designed to cover search and seizure 
orders, but not measures ordering the hearing of a witness for the purpose of 
enabling the applicant to decide whether to bring a case. 

In Van Uden v. Deco-Line44 and Mietz v. Intership Yachting Sneek45 the 
European Court effectively ruled that the jurisdiction conferred by the current 
Article 31 is confined to measures which are designed to be enforceable in the 
State in which they are granted. It ruled that the granting of provisional 
measures under Article 31 is conditional on the existence of a real connecting 
link between the subject-matter of the measures sought and the territory of the 
forum State.46 Moreover the interim payment of a contractual consideration 

                                                 
 42Case C-261/90, [1992] ECR I-2149. 
 43Case C-104/03, [2005] ECR I-3481. 
 44Case C-391/95, [1998] ECR I-7091. 
 45Case C-99/96, [1999] ECR I-2277. 
 46See Van Uden, paras. 37-40; see also Sandisk v. Philips Electronics, [2007] EWHC 
332 (Ch) (Pumfrey J). 
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does not constitute a provisional measure within Article 31 unless (firstly) 
repayment to the defendant of the sum awarded is guaranteed if the plaintiff is 
unsuccessful as regards the substance of his claim, and (secondly) the measure 
sought relates only to specific assets of the defendant located or to be located 
within the territory of the forum State.47  

In Mietz v. Intership Yachting Sneek,48 the European Court went further and 
created an additional exception to the general rule under Chapter III of the 
Regulation which prevents review of the jurisdiction of the court of origin by 
the court addressed, in order to prevent the abuse of Article 31 from 
undermining the scheme of Chapter II. It emphasised the importance of 
ensuring that enforcement under Chapter III in another Member State of 
provisional or protective measures allegedly founded on the jurisdiction laid 
down in Article 31, but which go beyond the limits of that jurisdiction, does not 
result in circumvention of the rules on substantive jurisdiction set out in Chapter 
II. For the jurisdiction recognised by Article 31 constitutes, within the context 
of the Regulation, a special regime. Thus enforcement under Chapter III must 
be refused where: (i) the judgment was delivered at the end of proceedings 
which were not, by their very nature, proceedings as to substance, but summary 
proceedings for the granting of interim measures; (ii) the measure ordered (such 
as an unconditional interim payment) is not a provisional or protective measure 
permissible under Article 31; and (iii) the original court had either expressly 
indicated in its judgment that it had based its jurisdiction on Article 31, or had 
been silent as to the basis of its jurisdiction. 

The Revision Proposal would also add a new Article 31, which would apply 
where substantive proceedings are pending before a court of one Member State, 
and the courts of another Member State are seised with an application for 
provisional (including protective) measures. It would then require the courts 
concerned to cooperate in order to ensure proper coordination between the 
substantive proceedings and the provisional relief. In particular, it would require 
the court seised with the application for provisional measures to seek 
information from the other court on all relevant circumstances of the case, such 
as the urgency of the measure sought or any refusal of a similar measure by the 
court seised as to the substance. 

Under the original version of the Brussels I Regulation, the European Court 
has established that Chapter III extends to provisional orders (for example, an 
order freezing the defendant's assets, or establishing an admiralty limitation 
fund), except for orders which were made without summoning a party, which 
were intended to be enforced without prior service on the party, and which 
                                                 
 47See id., paras. 41-47 and Mietz, paras. 42-43. 
 48Case C-99/96, [1999] ECR I-2277. 
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could not be subsequently challenged by the party in adversary proceedings 
before the issue of its recognition or enforcement under the Regulation came to 
be addressed. Thus it ruled in Denilauler v. Couchet Frères49 that a provisional 
order which is made without the defendant having been summoned to appear 
and is intended to be enforced without prior service on him is not enforceable in 
other Member States under Chapter III of the Regulation. This exception was 
however narrowed by the Court's subsequent decision in Maersk Olie & Gas v. 
de Haan & de Boer,50 where it explained that Chapter III extends to decisions 
taken at the conclusion of an initial phase of the proceedings in which both 
parties were not heard, provided that the order could have been the subject of 
submissions by both parties before the issue of its recognition or enforcement 
under the Regulation came to be addressed. Similarly in Gambazzi v. 
DaimlerChrysler,51 the European Court explained that, for judgments to fall 
within the scope of the Regulation, it is sufficient that they are judicial decisions 
which, before their recognition and enforcement are sought in another Member 
State, have been, or have been capable of being, in the State of origin and under 
various procedures, the subject of an inquiry in adversary proceedings. 

The Revision Proposal would specifically prevent the recognition and 
enforcement in another Member State under Chapter III of a provisional 
measure adopted by a court which lacked substantive jurisdiction.52 But it 
would confirm the recognition and enforcement of a provisional measure 
adopted by a court which had substantive jurisdiction, subject to the existing 
saving for certain ex parte judgments. Thus a new Article 2(a) would specify 
that, for the purposes of Chapter III, the term "judgment" includes provisional 
(including protective) measures ordered by a court which by virtue of the 
Regulation has jurisdiction as to the substance of the matter; and that it also 
includes measures ordered without the defendant being summoned to appear 
and which are intended to be enforced without prior service of the defendant, if 
the defendant has the right to challenge the measure subsequently under the law 
of the Member State of origin. A new Article 42(2)(i) would require an 
applicant for enforcement in another Member State of a judgment ordering a 
provisional measure to provide the competent enforcement authorities with a 
certificate in the form set out in Annex I, issued by the court of origin, 
containing a description of the measure and certifying that the court had 
jurisdiction as to the substance of the matter. By a new Article 42(2)(ii), it 

                                                 
 49Case 125/79, [1980] ECR 1553. See also Case C-474/93, Hengst v Campese, [1995] 
ECR I-2113. 
 50Case C-39/02, [2004] ECR I-9657. 
 51Case C 394/07, [2009] ECR I-2563. 
 52In this connection, the Explanatory Memorandum, para. 3.1.5, refers to the wide 
divergence of national law on this issue, and the risk of abusive forum-shopping. 
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would also be necessary, where the measure had been ordered without the 
defendant being summoned to appear and was intended to be enforced without 
prior service of the defendant, for the certificate issued by the court of origin to 
certify that the defendant had the right to challenge the measure under the law 
of the Member State of origin.53 

IV. RECIPROCAL ENFORCEMENT 

A. The current position  

Under the original version of the Brussels I Regulation, Chapter III (Articles 
32-56) regulates the recognition and enforcement in each Member State of 
judgments given by the courts of the other Member States. Chapter III provides 
for both the recognition and the enforcement of judgments. It both defines the 
substantive conditions for granting recognition or enforcement, and specifies the 
procedure for obtaining recognition or enforcement. 

The basic principle, laid down by Articles 33 and 38 of the Brussels I 
Regulation, is that a judgment to which Chapter III applies must be recognised 
and enforced in the other Member States. The principle is reinforced by Articles 
36 and 45(2), which emphasise that in no circumstances may the court 
addressed review the substance or merits of the judgment; and by Article 35(3), 
which in most cases prevents the court addressed from reviewing the 
jurisdiction of the original court. A very limited range of exceptions, in which 
recognition and enforcement must be refused, are specified by Articles 34-35 
and 45(1). These exceptions relate to judgments whose recognition is 
incompatible with the public policy of the State addressed; default judgments 
where the defendant was not served with the originating document in sufficient 
time and in such a way as to enable him to arrange for his defence; judgments 
which are irreconcilable with other judgments; and, in a very limited range of 
situations, judgments given in proceedings over which the original court lacked 
jurisdiction. 

Recognition of a judgment implies that the judgment is treated as conclusive 
of the matters which it determined. Enforcement of a judgment implies that the 
judgment ordered something to be done (such as the payment of a sum of 
money or the actual performance of a contract) or not to be done (as in the case 
of an injunction prohibiting the commission of an act which would constitute a 
breach of contract or a tort), and that steps of an official nature are taken with a 
view to ensuring that the order is complied with. Under Chapter III, the same 

                                                 
 53See also id., para 3.1.5. 
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substantive conditions apply to both recognition and enforcement, except that 
for enforcement there is an additional requirement that the judgment should be 
enforceable in the original country.54 

 The procedure for obtaining enforcement is elaborated in detail by Articles 
38-56. It involves an ex parte application for a declaration of enforceability to a 
court of the State addressed, on which an immediate decision must be given. 
The decision on the initial application is subject to an appeal inter partes, and 
the decision on the appeal to a single further appeal on a point of law. The 
unified procedure leads to the making of a declaration of enforceability, and 
once this is obtained the actual measures of enforcement are governed mainly 
by the law of the State addressed. An ex parte declaration of enforceability 
enables the applicant to take protective measures against the respondent's 
property, but definitive enforcement is delayed until the appeal inter partes has 
become time-barred or has been disposed of.  

As regards mere recognition (without enforcement), Article 33(1) and (3) 
provide that no special procedure is required, and that recognition may be 
sought incidentally in any proceedings in which it is relevant. Alternatively, by 
Article 33(2), an interested party may use the enforcement procedure laid down 
in Articles 38-56 to apply for a decision establishing recognition. But this 
procedure is not made available to a party who seeks a decision establishing 
non-recognition. 

B. Definition of a Judgment 

Under the original version of the Brussels I Regulation, Article 32 defines a 
"judgment" as one given by a court or tribunal of a Member State, and adds that 
it is immaterial what the judgment may be called (such as a decree, order, 
decision, or writ of execution), and that a determination of costs or expenses by 
a court officer is included.55 

                                                 
 54See Articles 34-36, 38 and 45. The significance of the requirement that the judgment 
must be enforceable in the State of origin has been reduced by the rulings of the 
European Court in Case C-267/97, Coursier v. Fortis Bank [1999] ECR I-2543, and 
Case C-139/10, Prism Investments v. van der Meer, 13 October 2011, that it is enough 
that the judgment is in formal terms enforceable in character, as where it bears a formal 
order for enforcement, even if it can no longer be enforced in the original country 
because of some subsequent development, such as payment of the debt or the debtor's 
bankruptcy. 
 55The European Court has established that Chapter III extends to default judgments, 
including ones given against a defendant who has entered an appearance but has been 
excluded from the proceedings by reason of his failure to comply with disclosure 
orders, though such exclusion may be relevant under the public policy exception to 



2011                        EU Commission Proposal for a Revised Brussels I Regulation 
 

 

135 

In the Revision Proposal, the current Article 32 would be replaced by a new 
Article 2(a), defining a "judgment" as any judgment given by a court or tribunal 
of a Member State, whatever the judgment may be called, including the 
determination of costs or expenses by an officer of the court. A new Article 2(c) 
would add that "court" includes any authorities designated by a Member State 
as having jurisdiction in the matters falling within the scope of the Regulation. 

Under the original version of the Brussels I Regulation, the European Court 
has established that Chapter III extends to provisional orders (for example, an 
order freezing the defendant's assets, or establishing an admiralty limitation 
fund), except for orders which were made without summoning a party, which 
were intended to be enforced without prior service on the party, and which 
could not be subsequently challenged by the party in adversary proceedings 
before the issue of its recognition or enforcement under the Regulation came to 
be addressed.56 The European Court has also created an additional exception to 
the general rule under Chapter III of the Regulation which prevents review of 
the jurisdiction of the court of origin by the court addressed, in order to prevent 
the abuse of Article 31 from undermining the scheme of Chapter II. Thus 
enforcement under Chapter III must be refused where: (i) the judgment was 
delivered at the end of proceedings which were not, by their very nature, 
proceedings as to substance, but summary proceedings for the granting of 
interim measures; (ii) the measure ordered (such as an unconditional interim 
payment) is not a provisional or protective measure permissible under Article 
31; and (iii) the original court had either expressly indicated in its judgment that 
it had based its jurisdiction on Article 31, or had been silent as to the basis of its 
jurisdiction.57 

In the Revision Proposal, the new Article 2(a) would specify that, for the 
purposes of Chapter III, the term "judgment" includes provisional (including 
protective) measures ordered by a court which by virtue of the Regulation has 
jurisdiction as to the substance of the matter; and that it also includes measures 
ordered without the defendant being summoned to appear, and which are 
intended to be enforced without prior service of the defendant, if the defendant 
has the right to challenge the measure subsequently under the law of the 
Member State of origin. A new Article 2(b) would add that "provisional, 
including protective measures" includes protective orders aimed at obtaining 
                                                                                                                        
recognition and enforcement. See Case C-394/07, Gambazzi v. DaimlerChrysler, [2009] 
ECR I-2563. 
 56See Case 125/79, Denilauler v. Couchet Frères, [1980] ECR 1553; Case C-474/93: 
Hengst v. Campese, [1995] ECR I-2113; Case C-39/02, Maersk Olie & Gas v. de Haan 
& de Boer [2004] ECR I-9657; and Case C-394/07, Gambazzi v. DaimlerChrysler, 
[2009] ECR I-2563. 
 57See Case C-99/96, Mietz v. Intership Yachting Sneek, [1999] ECR I-2277. 
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information and evidence, but Recital 22 indicates that this is designed to cover 
search and seizure orders, but not measures ordering the hearing of a witness for 
the purpose of enabling the applicant to decide whether to bring a case. 

In addition, a new Article 42(2)(i) would require an applicant for 
enforcement in another Member State of a judgment ordering a provisional 
measure to provide the competent enforcement authorities with a certificate, in 
the form set out in Annex I, issued by the court of origin, containing a 
description of the measure and certifying that the court had jurisdiction as to the 
substance of the matter. By a new Article 42(2)(ii), it would also be necessary, 
where the measure had been ordered without the defendant being summoned to 
appear, and was intended to be enforced without prior service of the defendant, 
for the certificate issued by the court of origin to certify that the defendant had 
the right to challenge the measure under the law of the Member State of 
origin.58 

Thus the effect of the Revision Proposal of 2010 would be to prevent the 
recognition and enforcement in another Member State under Chapter III of a 
provisional measure adopted by a court which lacked substantive jurisdiction.59 
But it would confirm the recognition and enforcement of a provisional measure 
adopted by a court which had substantive jurisdiction, subject to the existing 
saving for certain ex parte judgments. 

C. The Abolition of Exequatur 

A major change introduced by the Revision Proposal of 2010 is the 
abolition, in the context of the enforcement of judgments, of the need for a 
declaration of enforceability (or exequatur) in the Member State addressed. 
Thus the new Article 38(1) would require that, save as otherwise provided by 
Chapter III, a judgment given in a Member State must be recognised in the 
other Member States without any special procedure being required and without 
any possibility of opposing its recognition; and the new Article 38(2) would 
insist that a judgment given in one Member State which is enforceable in that 
State must be enforceable in another Member State without the need for a 
declaration of enforceability. 

The rationale for this change is explained by Recital 23, which asserts that 
mutual trust in the administration of justice in the European Union, and the aim 
of making cross-border litigation less time-consuming and costly, justify the 
abolition of the existing intermediate measures to be taken prior to enforcement 

                                                 
 58See also Explanatory Memorandum, para 3.1.5. 
 59In this connection, the Explanatory Memorandum, para 3.1.5, refers to the wide 
divergence of national law on this issue, and the risk of abusive forum shopping. 
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in the Member State in which enforcement is sought. The intended result is that 
a judgment given by a court of a Member State should, for enforcement 
purposes, be treated as if it had been delivered in the Member State in which 
enforcement is sought. 

 The abolition of exequatur would apply to all judgments within the scope 
of the Regulation, with two exceptions. The first exception would relate to 
judgments which deal with claims concerning defamation or privacy. The 
second exception would apply to certain judgments given in collective 
proceedings in respect of claims for compensation. In the two exceptional cases, 
a procedure for obtaining recognition and enforcement, similar to the procedure 
currently applicable under the Brussels I Regulation, would be retained.60 

 Thus, apart from the two minor exceptions, the well-established procedure 
under the original version of the Brussels I Regulation would be abolished.61 To 
the present writer, the proposed abolition of the need for an enforcement order 
seems misconceived. There is a well-established procedure for enforcement, 
which appears to be working well. Its elimination will either cause confusion to 
officials involved in enforcement, or will give rise to new and unharmonised 
procedures before courts. In either case, difficulties and delays in enforcement 
seems likely to be increased rather than diminished. 

As regards mere recognition, the new Article 39(1) would require a party 
who wished to invoke in another Member State a judgment recognised under 
Article 38(1) to produce a copy of the judgment which satisfied the conditions 
necessary to establish its authenticity. The new Article 39(2) would permit the 
court before which the recognised judgment was invoked, where necessary, to 
request the party invoking it to produce a certificate issued by the court of 
origin, using the form set out in Annex I of the Regulation, and to provide a 
transliteration or a translation of the contents of the form. It would also require 
the court of origin to issue such a certificate at the request of any interested 
party. The new Article 39(3) would permit the court before which the 
recognised judgment was invoked to suspend its proceedings, in whole or in 
part, if the judgment were challenged in the Member State of origin, or in the 
event of an application for a review pursuant to Articles 45 or 46. 

As regards enforcement, the new Article 40 would insist that an enforceable 
judgment would carry with it by operation of law the power to proceed to any 
protective measures which existed under the law of the Member State of 

                                                 
 60See Section IV.C.1 infra. 
 61The Zwiefka Report supports the proposed abolition of exequatur, but would delete 
the proposed exclusions of privacy and defamation and of collective proceedings from 
the abolition. 
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enforcement. By the new Article 41(1), in general the procedure for the 
enforcement of judgments given in another Member State would be governed 
by the law of the Member State of enforcement; but a judgment given in a 
Member State which was enforceable in the Member State of enforcement 
would have to be enforced there under the same conditions as a local judgment. 
However, by the new Article 41(2), the grounds of refusal or suspension of 
enforcement under the law of the Member State of enforcement would not apply 
in so far as they concerned situations referred to in Articles 43 to 46. 

By the new Article 42(1), in the case of a judgment other than one ordering 
a provisional measure, the applicant for enforcement would have to provide the 
competent enforcement authorities with: (a) a copy of the judgment which 
satisfied the conditions necessary to establish its authenticity; and (b) a 
certificate in the form set out in Annex I, issued by the court of origin, 
certifying that the judgment was enforceable, and containing, where 
appropriate, an extract of the judgment, as well as relevant information on the 
recoverable costs of the proceedings and the calculation of interest.  

By the new Article 42(2), in the case of a judgment ordering a provisional 
measure, the applicant for enforcement would have to provide the competent 
enforcement authorities with: (a) a copy of the judgment which satisfied the 
conditions necessary to establish its authenticity; and (b) the certificate in the 
form set out in Annex I, issued by the court of origin, containing a description 
of the measure, and certifying (i) that the court had jurisdiction as to the 
substance of the matter; and (ii) where the measure was ordered without the 
defendant being summoned to appear, and was intended to be enforced without 
prior service on the defendant, that the defendant had the right to challenge the 
measure under the law of the Member State of origin. 

Whether the judgment was an ordinary judgment or one ordering a 
provisional measure, the new Article 42(3) would permit the competent 
authority, where necessary, to request a transliteration or a translation of the 
content of the form issued under Annex I. But the new Article 42(4) would 
prevent the competent authorities from requiring the applicant to provide a 
translation of the judgment itself, unless the enforcement of the judgment was 
challenged and a translation appeared necessary. By the new Article 65, a party 
seeking the recognition, enforceability or enforcement of a judgment given in 
another Member State would not be required to have a postal address or an 
authorised representative in the Member State of enforcement. 

By the new Article 66, if a judgment contained a measure or an order which 
was not known in the Member State of enforcement, the competent authority 
there would be required, to the extent possible, to adapt the measure, or to order 
one known under its own law which had equivalent effects and pursued similar 
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aims and interests. This is a new provision, and seems capable of giving rise to 
some difficulty in its application.  

By the new Article 67, a judgment given in a Member State which ordered a 
payment by way of a penalty would be enforceable in the Member State of 
enforcement in accordance with the new Regulation. The competent court or 
authority in the Member State of enforcement would determine the amount of 
the payment if that amount had not been finally determined by the courts of the 
Member State of origin. This would replace Article 49 of the original version of 
the Brussels I Regulation, by which a foreign judgment which orders a periodic 
payment by way of a penalty is enforceable in the Member State addressed only 
if the amount of the payment has been finally determined by the courts of the 
Member State of origin. 

The abolition of exequatur envisaged by the Revision Proposal would apply 
to all judgments within the scope of the Regulation, with two exceptions. In the 
two exceptional cases, a procedure similar to the current procedure for 
recognition and enforcement would be maintained.62 

 The first exception would apply to judgments which deal with claims for 
defamation or invasion of privacy. Thus Article 37(3)(a) refers to judgments 
concerning non-contractual obligations arising out of violations of privacy and 
rights relating to personality, including defamation. Recital 23 indicates that the 
scope of this provision should correspond to that of the similar exclusion from 
the Rome II Regulation,63 and should be interpreted in the same way. 

 The second exception would apply to certain judgments given in collective 
proceedings in respect of claims for compensation. Thus Article 37(3)(b) of the 
Proposal refers to judgments given in proceedings which concern the 
compensation of harm caused by unlawful business practices to a multitude of 
injured parties. But Article 37(3)(b) also confines the exception to judgments 
given in proceedings brought by a state body; or brought by a non-profit-
making organisation whose main purpose and activity is to represent and defend 
the interests of groups of natural or legal persons, other than by (on a 
commercial basis) providing them with legal advice or representing them in 
court; or brought by a group of more than fifteen claimants. 

                                                 
 62The Zwiefka Report supports the proposed abolition of exequatur, but would delete 
the proposed exclusions of privacy and defamation and of collective proceedings from 
the abolition. 
 63EC Regulation 864/2007 on the Law Applicable to Non-contractual Obligations; 
[2007] OJ L199/40. See Article 1(2)(g) thereof, which refers to non-contractual 
obligations arising out of violations of privacy and rights relating to personality, 
including defamation. 
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 Recital 23 to the Proposal justifies these exceptions by reference to the 
divergences between Member States' systems in regard to these matters, and 
their particular sensitivity. In connection with defamation and privacy, the EU 
Commission's Explanatory Memorandum64 refers also to the absence of a 
harmonised choice-of-law rule at European Union level. As regards collective 
proceedings, the Memorandum refers to differences between national laws as to 
the scope of such proceedings; legal standing to bring them; relevant categories 
of victim; persons bound; time of identification of victims; funding; distribution 
of proceeds; and the use of alternative dispute resolution mechanisms. 

Accordingly, in order to retain the existing regime for the two exceptional 
cases, Section 2 (Articles 47-63) of Chapter III of the Proposal contains 
provisions which broadly echo Articles 33-52 of the original version of the 
Brussels I Regulation. However the existing Article 35, which provides for 
jurisdictional review in certain exceptional cases, would not be retained. 
Jurisdictional review would be eliminated, except that it would remain available 
under Article 83 in accordance with a convention, concluded before the entry 
into force of the Brussels I Regulation, between the State addressed and an 
external country. The requirement by the existing Article 40 that the applicant 
for enforcement must give an address for service of process in the State 
addressed, or appoint a representative ad litem, would also be deleted. Moreover 
the powers of the court addressed to stay its proceeding by reason of an appeal 
in the country of origin would be restricted by the new Articles 49 and 59 to 
cases where the enforceability of the decision was suspended in the Member 
State of origin by reason of an appeal. Time-limits for appealing against a 
declaration of enforceability, and for disposal of such an appeal, would be 
tightened by the new Articles 56 and 58. 

D. Exceptions to Recognition and Enforcement 

1. The Current Position 

Under the original version of the Brussels I Regulation, the basic principle, 
laid down by Articles 33 and 38, is that a judgment to which Chapter III applies 
must be recognised and enforced in the other Member States. The principle is 
reinforced by Articles 36 and 45(2), which emphasise that in no circumstances 
may the court addressed review the substance (the merits) of the judgment; and 
by Article 35(3), which in most cases prevents the court addressed from 
reviewing the jurisdiction of the original court. A very limited range of 
exceptions, in which recognition and enforcement must be refused, are specified 
by Articles 34-35 and 45(1). 
                                                 
 64Para 3.1.1. 
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The exceptions under Articles 34-35 and 45(1) relate to judgments whose 
recognition is manifestly incompatible with the public policy of the State 
addressed;65 default judgments where the defendant was not served with the 
originating document in sufficient time and in such a way as to enable him to 
arrange for his defence;66 certain judgments which are irreconcilable with other 
judgments;67 and, in a very limited range of situations, judgments given in 
proceedings over which the original court lacked jurisdiction.68 

As the European Court explained in Krombach v. Bamberski,69 the public-
policy proviso, established by Article 34(1), is confined to situations where 
recognition or enforcement of the judgment would be at variance to an 
unacceptable degree with the legal order of the State addressed, inasmuch as it 
infringes a fundamental principle. The infringement would have to constitute a 
manifest breach of a rule of law regarded as essential in the legal order of the 
State addressed, or of a right recognised as fundamental within that legal order. 
But it seems that such an infringement may either be procedural in character 
(for example, where a party has been denied an adequate opportunity to be 
heard),70 or substantive in character (for example, where the court of origin has 
upheld and enforced a contract which, to the court addressed, would be vitiated 

                                                 
 65See Article 34(1). 
 66See Article 34(2), which however becomes inapplicable where the defendant has 
failed to commence proceedings to challenge the judgment in the country of origin 
when it was possible for him to do so. See Case C-283/05, ASML v. Semiconductor 
Industry Services [2006] ECR I-12041 and Case C-420/07, Apostolides v. Orams, 
[2009] ECR I-3571. 
 67See Article 34(3), which applies where the judgment is irreconcilable with a judgment 
given in a dispute between the same parties in the State addressed; and Article 34(4), 
which applies where the judgment is irreconcilable with an earlier judgment given in 
another Member State or in an external country, involving the same cause of action and 
between the same parties, and the earlier judgment fulfils the conditions necessary for 
its recognition in the State addressed. 
 68Review by the court addressed of the jurisdiction of the court of origin is in general 
prohibited by Article 35(3). It is however permitted in certain exceptional cases by 
Article 35(1), 66 and 72. These exceptions relate to infringement of the provisions of 
Chapter II on insurance contracts, protected consumer contracts, and exclusive 
jurisdiction by virtue of subject-matter; to undertakings given in conventions, concluded 
before the entry into force of the Regulation, between a Member State and an external 
country; and to certain transitional situations. It is also available, by virtue of the ECJ’s 
ruling in Case C-99/96, Mietz v. Intership Yachting Sneek [1999] ECR I-2277, in 
certain cases of abuse of Article 31, on provisional measures. 
 69 Case C-7/98, [2000] ECR I-1935. 
 70 See also Case C-394/07, Gambazzi v. DaimlerChrysler, [2009] ECR I-2563.  
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by improper pressure exerted in its conclusion).71 Moreover the combined effect 
of Article 34(1), on public policy, and Article 34(2), on inadequate service, is to 
enable the court addressed to provide major safeguards in respect of a party’s 
procedural right to be given a proper opportunity to be heard. 

2. The Proposal 

The Revision Proposal would greatly reduce the circumstances in which 
recognition and enforcement of a judgment from another Member State could 
be refused. The new Article 43 would retain the grounds for refusal based on 
irreconcilability with another judgment, and the new Article 83 would retain the 
provision for jurisdictional review in accordance with an old convention 
between the Member State addressed and an external country. But the Proposal 
would eliminate the other provisions for jurisdictional review, as well as the 
proviso in favour of the public policy of the State addressed. 

As regards a party's procedural right to a proper opportunity to be heard, the 
Proposal would for the most part insist that a remedy be sought by way of 
review in the Member State of origin. The old Article 34(2), on inadequate 
service, would be eliminated, and the new Article 45 would instead confer an a 
defendant who had not entered an appearance in the Member State of origin a 
right to apply for a review of the judgment before the competent court of the 
State of origin. By Article 45(1), this right would be available where either: (a) 
he had not been served with the document instituting the proceedings or an 
equivalent document in sufficient time and in such a way as to enable him to 
arrange for his defence; or (b) he had been prevented from contesting the claim 
by reason of force majeure or due to extraordinary circumstances without any 
fault on his part. In any event the right would be excluded if he had failed to 
challenge the judgment when it was possible for him to do so.  

By the new Article 45(2), the application for review would have to be 
submitted using the form set out in Annex II. By Article 45(3), it could be 
submitted directly to the competent court in the Member State of origin. 
Alternatively, it could be submitted to the competent court of the Member State 
of enforcement, and that court would then have to transfer the application 
without undue delay to the competent court in the Member State of origin. By 
Article 45(4), the application would have to be made promptly, and in any event 
within 45 days from the day on which the defendant had effectively been 
acquainted with the contents of the judgment and become able to react. Where 
the defendant applied for a review in the context of enforcement proceedings, 
the time period would run at the latest from the date of the first enforcement 
                                                 
 71 Cf. Kaufman v. Gerson [1904] 1 KB 591, and Royal Boskalis v Mountain [1999] QB 
674, on the public policy exception in the context of choice of the applicable law. 
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measure which had the effect of making his property non-disposable in whole or 
in part. The application would be regarded as made when it was received by 
either of the relevant courts. By Article 45(5), if the application for a review 
were manifestly unfounded, the court would have to dismiss the application 
immediately, and in any event within 30 days from the receipt of the 
application. In that case the judgment would remain in force. If the court 
decided that a review was justified on one of the grounds laid down in Article 
45(1), the judgment would become null and void. But the party who had 
obtained the judgment before the court of origin would not lose the benefits of 
the interruption of prescription or limitation periods acquired in the initial 
proceedings. 

This right to review in the State of origin would be supplemented by a 
narrow right, conferred by the new Article 46, to apply to a court of the Member 
State of enforcement for refusal of recognition or enforcement. Such an 
application would be available where recognition or enforcement of the 
judgment would not be permitted by the fundamental principles underlying the 
right to a fair trial, but only in "cases other than those covered by Article 45" 
(on inadequate service or extraordinary obstacles to defence). By Article 46(2), 
the application would be brought before the court of the Member State of 
enforcement, listed in Annex III. By Article 46(3), the procedure for making the 
application would be governed by the law of the Member State of enforcement. 
By Article 46(4), if the application were manifestly unfounded, the court would 
have to dismiss the application immediately, and in any event within 30 days 
from the receipt of the application. By Article 46(5), if the court decided that the 
application was justified, recognition or enforcement of the judgment would be 
refused. By Article 46(6), a judgment given under Article 46 could be contested 
only by an appeal on a point of law under Annex IV. By Article 46(7), the court 
seised of an application under Article 46 would be able to stay the proceedings 
if an ordinary appeal had been lodged against the judgment in the Member State 
of origin, or if the time for such an appeal had not yet expired. Where the time 
for such an appeal had not yet expired, the court could specify the time within 
which such an appeal was to be lodged. By Article 46(8), the unsuccessful party 
would bear the costs of the proceedings under Article 46, including the legal 
costs of the other party. 

Some minor supplementary powers would be conferred on the competent 
authority in the Member State of enforcement by Article 44 of the Proposal. 
Article 44(1) would apply in the event of an application for a review pursuant to 
Articles 45 or 46. It would enable the competent authority in the Member State 
of enforcement, on application by the defendant: (a) to limit the enforcement 
proceedings to protective measures; (b) to make enforcement conditional on the 
provision of such security as it determined; or (c) to suspend, either wholly or in 
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part, the enforcement of the judgment. By Article 44(2), on application by the 
defendant, the competent authority would have to suspend the enforcement of 
the judgment where its enforceability was suspended in the Member State of 
origin. By Article 44(3), where a protective measure had been ordered without 
the defendant having been summoned to appear, and enforced without prior 
service of the defendant, the competent authority could, on application by the 
defendant, suspend the enforcement if the defendant had challenged the 
measure in the Member State of origin. 

3. The Zwiefka Report 

In contrast to the Commission Proposal, the Zwiefka Report would retain 
the currently existing non-jurisdictional exceptions to recognition and 
enforcement, and the jurisdictional exception relating to consumer contracts. Its 
Amendment 34 would specify that a party would have the right to apply for a 
refusal of recognition or enforcement of a judgment in the four cases mentioned 
in Article 34 of the original version of the Brussels I Regulation (on public 
policy, inadequate service, and irreconcilability), and also where the judgment 
was given in breach of the requirements of Section 4 of Chapter II concerning 
jurisdiction over consumer contracts. 

A note by the rapporteur sets out his view that exequatur should be 
abolished, but that a party should be able to challenge a decision in the Member 
State of recognition or enforcement, not only on fair trial grounds, but also on 
the ground that recognition or enforcement would be manifestly incompatible 
with the public policy of that Member State, and that consumers should be able 
to challenge enforcement in the country of enforcement because the court of 
origin had breached the requirements of Section 4 of Chapter II regarding 
jurisdiction over consumer contracts. His Explanatory Statement emphasises 
that he regards a public policy exception in respect of both substance and 
procedure as still necessary. To exclude substantive policy would be 
incompatible with Member States' international obligations and inconsistent 
with the exceptions contained in both the Rome I and Rome II Regulations for 
public policy and overriding mandatory provisions. A Member State before 
which the initial proceedings are brought is entitled to preserve its fundamental 
values; and this should equally be the case for a Member State in which the 
enforcement of a judgment is sought. 

4. Some Comments 

To the present writer, the Commission's enthusiasm to reduce almost to 
vanishing point the exceptions to recognition and enforcement under the 
Regulation amounts to a further step in the wrong direction. The Commission's 
determined rejection of the idea that a person whose activities are essentially 
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local and small-scale needs and deserves bullet-proof protection from his local 
courts seems wilfully perverse.  

To test the point, let us imagine an extreme case. A person of ordinary 
means, who is and has always been resident in France, and who is not engaged 
in international trade and has no connection whatever with any country other 
than France, is sued for a large sum, allegedly as the price of goods sold and 
delivered, in a court of a distant East European country (let us say, Romania). 
The plaintiff is a member of a criminal gang of extortioners. The claim, and 
every allegation made by the plaintiff in the Romanian proceedings, whether 
relevant to jurisdiction or to substance, are wholly false and fraudulent. No 
transaction as alleged, nor any other transaction with the plaintiff or having any 
connection with Romania, was ever entered into by the defendant, as the 
plaintiff well knew. The defendant's name and address were simply copied from 
a public register, and the instituting and other documents, which were served on 
the defendant by post, were in the Romanian language, and were 
unaccompanied by any translation. The defendant ignored these 
incomprehensible documents, and a default judgment was obtained from the 
Romanian court.  

The Commission Proposal, by restricting the role of the courts of the State 
addressed, and in particular by eliminating the exceptions to recognition and 
enforcement by reference to the public policy of the State addressed and the 
inadequacy of the service of the instituting document, would make it harder for 
the French courts to refuse recognition and enforcement of the Romanian 
judgment. The defendant would be expected to apply to the Romanian court to 
have the judgment set aside.  

Such an approach seems to the present writer to be wholly unacceptable. 
Admittedly the current version of the Regulation provides inadequate protection 
for defendants in scenarios such as this. A real improvement would be to 
strengthen, rather than weaken, the role of the courts of the country in which 
recognition or enforcement is sought. In particular, their powers to evaluate the 
proceedings leading to a default judgment, and to review the jurisdiction of the 
court of origin, should be greatly expanded. 

E. Authentic Instruments and Court Settlements 

The Revision Proposal would renumber the existing Article 57, on authentic 
instruments, as Article 70. The new provision would specify that an authentic 
instrument which is enforceable in one Member State must be enforced in the 
other Member States in the same way as judgments in accordance with Chapter 
III of the new Regulation. The public policy proviso would be eliminated. The 
instrument produced would have to satisfy the conditions necessary to establish 
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its authenticity in the Member State of origin. The competent authority of the 
Member State of origin would have to issue, at the request of any interested 
party, a certificate in the form set out in Annex V or VII, containing a summary 
of the enforceable obligation contained in the instrument. 

The Proposal would also renumber the existing Article 58, on court 
settlements, as Article 71. The new Article 2(d) would define a court settlement 
as a settlement which had been approved by a court or concluded before a court 
in the course of proceedings; and Article 71 would specify that a court 
settlement which is enforceable in the Member State of origin must be enforced 
in the other Member States under the same conditions as authentic instruments. 
The competent court or authority of the Member State of origin would have to 
issue, at the request of any interested party, a certificate in the form set out in 
Annex V, containing a summary of the agreement between the parties. The 
public policy proviso would again be eliminated. 

F. Transitional Operation 

In the Revision Proposal, the transitional operation of the new Regulation is 
dealt with by Article 77. By Article 77(1), the new Regulation would only apply 
to legal proceedings instituted and to documents formally drawn up or 
registered as authentic instruments after the date of its entry into application. 
Thus Chapter II of the new Regulation, on direct jurisdiction, would only apply 
to proceedings instituted after its commencement date. Jurisdiction over 
existing actions would continue to be governed by the original version of the 
Brussels I Regulation. Similarly Chapter III of the new Regulation would have 
full operation in respect of judgments given in proceedings instituted after its 
commencement date, and of authentic instruments drawn up or registered and 
court settlements approved or concluded after the commencement date. 

But Article 77(2) would specify that legal proceedings instituted and 
documents formally drawn up or registered as authentic instruments prior to the 
date of entry into application of the new Regulation would be governed by 
Sections 2 and 3 of Chapter III. This would apply to judgments given before the 
commencement date of the new Regulation, or given after the commencement 
date in proceedings instituted before the commencement date. It would subject 
the recognition and enforcement of such judgments to the same rules and 
procedures as would applicable under the new Regulation to new judgments in 
respect of the two exceptional types of claim (for defamation or invasion of 
privacy, or for compensation in collective proceedings). The same would apply 
to existing authentic instruments and court settlements.  

In these transitional cases, it would still be necessary for enforcement to 
obtain a declaration of enforceability from a court of the State addressed, but the 
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various modifications made in the regime applicable to cases where the 
requirement of exequatur is retained, such as the suppression of jurisdictional 
review (except in accordance with an old convention between the State 
addressed and an external country), would be operative. In contrast with Article 
66(2)(b) of the original version of the Brussels I Regulation, there would be no 
provision for additional jurisdictional review in transitional cases, even in the 
case of judgments given at a time when, or judgments given in proceedings 
instituted at a time when, neither the original version of the Brussels I 
Regulation, nor any version of the Brussels or Lugano Conventions, had entered 
into force between the State of origin and the State addressed. Despite this, 
Article 81(2) would, somewhat puzzlingly, continue the operation of the 
otherwise largely superceded bilateral conventions between Member States in 
relation to judgments given before 1st March 2002, the date on which the 
original version of the Brussels I Regulation had initially entered into force 
between fourteen Member States. 

V. ARBITRATION 

A. The Current Position 

In the original version of the Brussels I Regulation, Article 1(2)(d) provided 
laconically that the Regulation does not apply to arbitration. This brief 
provision has given rise to three rulings of the European Court: in Marc Rich v. 
Impianti (The Atlantic Emperor),72 Van Uden v. Deco-Line,73 and Allianz v. 
West Tankers.74  

In Marc Rich, the European Court established that the exclusion is not 
limited to issues dealt with by the New York Convention of 10th June 1958 on 
the Recognition and Enforcement of Foreign Arbitral Awards,75 but extends to 
arbitration in its entirety, and applies to judicial proceedings whose principal 
subject-matter is arbitration, such as an application to a court for an order 
appointing an arbitrator. In Van Uden and Allianz the European Court 
established that Article 1(2)(d) extends to judicial proceedings whose principal 
subject-matter is the existence, validity or binding force of an arbitration 
agreement, such as proceedings seeking a declaration on that very point, or 

                                                 
 72Case C-190/89, [1991] ECR I-3855. 
 73Case C-391/95, [1998] ECR I-7091. 
 74Case C-185/07, [2009] ECR I-663. 
 75[1958] JBL 396. 
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claiming damages for breach of the arbitration agreement.76 Thus, as the English 
Court of Appeal ruled in The Hari Bhum,77 Articles 27-30 of the Regulation, on 
concurrent actions, do not apply where a court of a Member State is seised of a 
proceeding to which Article 1(2)(d) applies, such as an application for a 
declaration as to the validity of an arbitration agreement, after a court of another 
Member State has been seised of an action for determination of the substantive 
dispute in defiance of the arbitration agreement.  

In Van Uden, the European Court accepted that a valid arbitration 
agreement has the effect of excluding the substantive jurisdiction of all courts to 
determine the merits of a dispute under Articles 2 and 5-24 of the Brussels I 
Regulation. On the other hand, as the European Court explained in Allianz, the 
Regulation does apply where a court of a Member State is seised of an action on 
the merits, but the defendant requests it to decline jurisdiction in order to give 
effect to an arbitration agreement (perhaps invoking Article II of the New York 
Convention). For in this situation the principal subject-matter of the judicial 
proceedings is the substantive claim, and the validity and effect of the 
arbitration clause is merely an incidental issue. Thus if the court seised holds 
(even erroneously) that the arbitration agreement relied on is invalid or 
ineffective, and therefore proceeds to accept jurisdiction and to determine the 
substantive claim, its decision on the substantive claim qualifies for recognition 
and enforcement in the other Member States under Chapter III of the 
Regulation. For the validity and effect of the arbitration agreement constituted 
only a preliminary issue, and one which was relevant only to the jurisdiction of 
the original court, and Article 35 of the Regulation prevents review of the 
jurisdiction of the original court by the court addressed. 

It also seems reasonably clear from the reasoning of the European Court in 
Allianz that the same applies where the original court, seised in defiance of an 
alleged arbitration agreement, has merely made a decision accepting jurisdiction 
on the ground that the agreement is invalid or ineffective, and has not yet 
proceeded to determine the substantive claim. The courts of the other Member 
States must accord recognition under Chapter III of the Regulation to the 
decision that the agreement is invalid or ineffective. For Chapter III extends to 
interlocutory decisions, and it requires incidental recognition to be accorded by 
the courts of a Member State to a judgment given in another Member State in 
all proceedings in which the decision is relevant, including proceedings which 
are themselves otherwise excluded from the scope of the Regulation by Article 

                                                 
 76See also The Lake Avery, [1997] 1 Lloyd's Rep 540 (Clarke J); Toepfer v. Cargill, 
[1997] 1 Lloyd's Rep 540 (Colman J); The Ivan Zagubanski [2002] 1 Lloyd's Rep 106 
(Aikens J); and The Hari Bhum, [2005] 1 Lloyd's Rep 67 (CA). 
 77[2005] 1 Lloyd's Rep 67 (CA). 
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1(2). Unfortunately in this scenario a contrary view is at present adopted by the 
English courts.78 

In any event the ruling of the European Court in Allianz has established that 
it is incompatible with the Brussels I Regulation for a court of a Member State 
to make an order to restrain a person from commencing or continuing 
proceedings before the courts of another Member State in respect of a dispute 
concerning a matter which falls within the scope of the Regulation, on the 
ground that such proceedings would be contrary to an arbitration agreement.79 
The European Court accepted that proceedings based on an arbitration clause 
and giving rise to an anti-suit injunction were outside the scope of the Brussels I 
Regulation, since their subject-matter and the rights which they served to 
protect were covered by the exclusion for arbitration. Nonetheless the European 
Court explained that such proceedings had consequences which undermined the 
effectiveness of the Regulation, by preventing a court of another Member State 
from exercising the jurisdiction conferred on it by the Regulation. For the action 
on the merits fell within the Regulation, and consequently a preliminary issue 
concerning the applicability of an arbitration agreement, raised as an incidental 
question to contest the jurisdiction of the court seised of that action, also fell 
within its scope,80 and it was therefore exclusively for that court to rule on that 
objection and on its own jurisdiction, pursuant to the Regulation.  

B. The Revision Proposal of 2010 

The Revision Proposal envisages the addition of a provision dealing with 
the concurrence of arbitration proceedings and judicial proceedings. Thus the 
exclusion of arbitration by Article 1(2)(d) would be subjected to an exception 
specified by the new Articles 29(4) and 33(3). 

The new Article 29(4) would apply where the agreed or designated seat of 
an arbitration was in a Member State ("the Member State of the seat"), and the 
jurisdiction of the courts of another Member State ("the other Member State") 

                                                 
 78See The Hari Bhum, [2005] 1 Lloyd's Rep 67 (CA); and National Navigation Co v. 
Endesa Generacion SA [2009] EWHC 196 (Comm) (Gloster J); see also CMA CGM v. 
Hyundai Mipo Dockyard, [2009] 1 All ER (Comm) 568 (Burton J), ruling that the 
findings of the foreign court on the merits were irrelevant in a claim in an English 
arbitration for damages for breach of the arbitration agreement. 
 79Earlier in Case C-159/02, Turner v. Grovit, [2004] ECR I-3565, the European Court 
had ruled in general terms that the Regulation precludes the grant of an injunction 
whereby a court of a Member State prohibits a party to proceedings pending before it 
from commencing or continuing proceedings before a court of another Member State. 
 80See also Youell v. La Reunion Aerienne, [2009] EWCA Civ 175 (CA) and DHL GBS 
v. Fallimento Finmatica, [2009] EWHC 291 (Comm) (Tomlinson J). 
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was contested on the basis of an arbitration agreement. In such a case, once 
either the courts of the Member State of the seat, or the arbitral tribunal, had 
been seised of proceedings to determine, either as their main object or as an 
incidental question, the existence, validity or effects of the arbitration 
agreement, Article 29(4)(a) would require the courts of the other Member State 
to stay their proceedings. Article 29(4)(b) would add that in this situation the 
court whose jurisdiction was contested would retain power to decline 
jurisdiction if its national law so prescribed. Where the existence, validity or 
effects of the arbitration agreement had been established, Article 29(4)(c) would 
require the court seised to decline jurisdiction. By Article 29(4)(d), these 
provisions would not apply in disputes concerning an insurance contract, a 
protected consumer contract, or an individual employment contract. In addition, 
the new Article 33(3) would specify that for this purpose an arbitral tribunal 
would be regarded as seised when a party had nominated an arbitrator, or when 
a party had requested the support of an institution, authority or court for the 
tribunal's constitution. 

Thus the arbitral tribunal, and the courts of the seat, would be given priority 
in determining the validity and effect of the arbitration clause, even if 
proceedings on the merits in a court of another Member State were commenced 
before the proceedings in the Member State of the seat. 

These new provisions may prove controversial. They are strongly opposed 
by the Zwiefka Report. Its proposed Amendments 1, 5, 10 and 24-25 would 
widen (rather than narrow) the scope of the exclusion of arbitration. These 
Amendments would make Article 1(2)(d) of the new Regulation exclude from 
its scope "arbitration, including judicial procedures ruling on the validity or 
extent of arbitral competence as a principal issue or as an incidental or 
preliminary question". They would also make Recital 11 specify that the 
Regulation "does not apply to arbitration. In particular, it does not apply to the 
form, existence, validity or effects of arbitration agreements, the powers of the 
arbitrators, the procedure before arbitral tribunals, and the validity, annulment, 
and recognition and enforcement of arbitral awards. The whole matter of 
arbitration should be excluded from the scope of this Regulation. Consequently, 
this Regulation does not apply to any dispute, litigation or application which the 
parties have subjected to an arbitration agreement or settlement or which relates 
to arbitration by virtue of an international treaty. Likewise, this Regulation does 
not apply to any dispute or decision concerning the existence or validity of an 
arbitration agreement or settlement, or to any provisional or preventive measure 
adopted in the context of a dispute, litigation or application which the parties 
have subjected to an arbitration agreement or settlement or which relates to 
arbitration by virtue of an international treaty." In his Explanatory Statement, 
the rapporteur argues that "arbitration is satisfactorily dealt with by the 1958 
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New York Convention and the 1961 Geneva Convention on International 
Commercial Arbitration. All Member States are parties to the above mentioned 
conventions; therefore the exclusion of arbitration from the scope of the 
Regulation should be preserved." 

To the present writer, the Commission's Proposal to give priority to a 
decision of the arbitral tribunal or the courts of the seat as to the validity or 
effect of an alleged arbitration agreement is unwelcome. It seems to be based on 
a presumption of validity, which goes beyond the provisions of by the New 
York Convention 1958. The alternative offered by the Zwiefka Report, which 
seems to envisage wholly removing from the scope of the Regulation any 
dispute which a party alleges to be covered by an arbitration agreement, may be 
viewed as bordering on the absurd. 

CONCLUSION 

In conclusion, it may be suggested that, as regards direct jurisdiction, the 
main feature of the Revision Proposal of 2010, comprising the assimilation of 
the treatment of external defendants to that of internal defendants, deserves an 
enthusiastic welcome. Other changes proposed in the sphere of direct 
jurisdiction may be regarded as variable in quality. But, as regards the 
recognition and enforcement of judgments, the proposed changes amount to 
major steps in entirely the wrong direction. 

 



                                                          Ankara Law Review                                             Vol. 8 No. 2 

 

152 

Bibliography 

Proposal for a Regulation of the European Parliament and of the Council on 
Jurisdiction and the Recognition and Enforcement of Judgments in Civil and 
Commercial Matters (Recast); COM(2010) 748 final. 

EC Regulation 44/2001, on Jurisdiction and the Recognition and Enforcement 
of Judgments in Civil and Commercial Matters; [2001] OJ L12/1.  

EC Regulation 805/2004, creating a European Enforcement Order for 
Uncontested Claims; [2004] OJ L143/15.   

EC Regulation 864/2007 on the Law Applicable to Non-contractual 
Obligations; [2007] OJ L199/40.   

  

  
 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


