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Abstract    

This article examines the subject of cross-examination in Turkish Criminal 
Procedure – the weak points, practice, and the efforts of the legislation during 
the harmonization process of Turkish law with that of the European Union. It is 
an important improvement for the Turkish criminal procedure system which 
accepts the Continental system as a basis, to distinguish a new process which 
looks like the cross-examination process in the Anglo-American system. 
Although it has brought useful opportunities for the parties (especially for the 
defense counsel) in trials, it has also introduced new problems to the practice. 
This article will explain the problems after explaining the characteristics of the 
regulation.  The Turkish Criminal Procedure Act defines the process in Article 
201 under the title of “Asking Questions Directly.” This characterization does 
not mean ‘direct examination’ as in the meaning of Anglo-American system. 
These subjects are going to be discussed in the article by comparing the 
previous and the current Turkish Criminal Procedure Acts and comparative 
law.  

 

Öz 

Bu makale, Türkiye’nin Avrupa Birliği’ne uyum süreci içerisinde, Türk 
Ceza Muhakemesi Hukukukunda çapraz sorguyu; yasama organının çabalarını, 
konuya ilişkin zayıf noktaları ve uygulamayı değerlendirmektedir. Kıta Avrupası 
hukuk sisteminin hakim olduğu Türk ceza muhakemesi sisteminde, Anglo-
Amerikan hukuk sisteminde uygulanan çapraz sorgu benzeri bir kurumun 
uygulamaya kazandırılmış olması faydalı bir gelişme olmuştur. Her ne kadar bu 
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kurum taraflara (özellikle de savunma makamına) muhakemede faydalı olacak 
imkanlar sağlasa da;  beraberinde yeni sıkıntılar da  getirmiştir. Bu makale 
kapsamında, konuya ilişkin sıkıntıları tespit etmeye çalışacağız. Ama öncelikle 
düzenlemenin özelliklerini açıklamayacağız. Ceza Muhakemesi Kanunu 
201.maddesinde “Doğrudan Soru Yöneltme” başlığı altında kurumu 
açıklamıştır. Şunu ifade etmeliyiz ki, buradaki ifade, Anglo-Amerikan 
sisteminde kabul edilen ve uygulanan “doğrudan sınama (sorgu)” ile aynı 
anlama gelmemektedir. Bu konular makale içerisinde, eski ve yeni Türk Ceza 
Muhakemesi Kanunları ve yeri geldikçe mukayeseli hukuk ile kıyaslanarak  
tartışılacaktır. 
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INTRODUCTION 

With the start of the harmonization process of Turkey into the European 
Union, the Turkish legal system has entered into an important period of reform. 
It started with the constitutional amendments of 2001 and continued with the 
complete renovation of the Turkish Criminal Act (TCA)1 and the Turkish 
Criminal Procedure Act (TCPA).2 These renovations brought new institutions 
and practices to the Turkish legal system. One of the renovations brought by the 
TCPA was a procedure for cross-examination of witnesses. 

This topic is regulated in Article 201 of the TCPA under the title of “Direct 
Questioning.” In fact, there was also a provision in the previous act related to 
this topic but because of the impossible requirements, it had not been able to be 
put into practice,3 so questioning had been continued to done only by 
prosecutors and judges.4 As a result, neither the techniques nor experience of 
lawyers to ask direct questions of expert witnesses, witnesses, and defendants 
improved in practice.5 

                                                 
1 Türk Ceza Kanunu, Law 5237, promulgated in Official Gazette 25611, 12 October 
2004.  
2 Ceza Muhakemesi Kanunu, Law 5271, promulgated in Official Gazette 25673, 17 
December 2004. 
3 Ceza Muhakemeleri Usulü Kanunu, Law 1412, promulgated in Official Gazette 1172, 
04 April 1929. 
4 Nur Centel and Hamide Zafer, CEZA MUHAKEMESI HUKUKU [CRIMINAL PROCEDURAL 
LAW] 661 (Beta Yayınevi, Istanbul 2010). 
5 Burcu Demren Dönmez, CEZA MUHAKEMESI HUKUKUNDA ÇAPRAZ SORGU [CROSS-
EXAMINATION IN CRIMINAL PROCEDURAL LAW] 21 (Seçkin Yayınevi, Ankara 2007). 
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In this article, the previous and current practice of Turkish criminal 
procedure law on cross-examination will be examined.  

I. REGULATION IN THE PREVIOUS CRIMINAL PROCEDURE 
ACT 

In the previous act, there was no provision and no practice of cross-
examination. Because the Turkish legal system was adapted from the 
Continental European system, it developed differently from the adversarial 
Anglo-American system. Naturally, the institutions and the practices are also 
very different from an adversarial system.  Jurisdiction is exercised by courts 
which are constituted with judges as the fact finders. Judges used both 
administrative powers (such as constituting the order of the trial) and judicial 
powers (such as ruling security measures and deciding the sentence against the 
accused). Jury trials do not exist as such in Turkey. 

In the previous act, the nearest thing to cross-examination was contained in 
Article 232. According to this provision, at the request of the parties, a judge 
could let the parties ask questions directly to witnesses and expert witnesses 
with the agreement of the prosecutor and defense counsel. Otherwise, parties 
had to ask their questions with the help of the judge; this meant they first had to 
ask the question to the judge and the judge (of course if he or she accepted) 
repeated the same question to the witness or the expert witness. This procedure 
especially prevented defense counsel from examining witnesses and expert 
witnesses sufficiently. I emphasized defense counsel because the public 
prosecutor had a chance to examine witnesses directly before the trial in the 
preliminary investigation stage. Unfortunately, the second procedure was the 
usual process in criminal procedure. 

It is very clear to say that there is no similarity between the procedures 
employed in the Anglo-American system and the Turkish legal system. The 
examination of witnesses, defendant and others is the duty of judges in Turkish 
trials. The prosecutor interrogates the defendant and examines the witnesses in 
the investigatory stage. The only party who could not use the right to question 
directly was the defense counsel. If the defense counsel wanted to examine 
witnesses directly, they (the defense counsel and the prosecutor) had to agree on 
it in the hearing. The statute itself opposes the practice of the right to question 
directly in defense. The right of the defense to obtain evidence in the trial has 
been frustrated by the statute itself.  

The most effective and active party in a Turkish trial is the judge. The 
effectiveness of the prosecutors and defense counsel in trials has been reduced 
over time; the judges have thus become the ‘kings’ of the judgments. 
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Also the provision limited who may be examined. Only lay witnesses and 
expert witnesses could be questioned directly by the agreement of the parties. 
The defendant, accomplices, intervening parties, or the others who were in the 
trial could not be examined directly by the defense counsel, even by agreement.  

The core element of a fair hearing depends on the principle of the ‘equality 
of arms,’ which in a criminal trial means that the prosecutor and defense are 
equal in rights.  However, the provisions of the previous TCPA violated the 
principle of the equality of arms; without such equality, there can be no fair 
hearing. Furthermore, this implementation caused Turkey to be criticized by the 
European Court of Human Rights (ECHR) for violation of Article 6 of the 
European Convention on Human Rights, which defines the responsibilities of 
the state for a fair hearing. Article 6(3)(d) specifically declares the right of 
criminal defendants to ‘examine or have examined witnesses against him.’ 

In the case of Sadak and Others v. Turkey of the European Court of Human 
Rights, the applicants claimed that they had been found guilty and sentenced 
because of testimony given by witnesses that they did not have a chance to 
confront and examine; this was found to violate Articles 6(1) and 6(3)(d) of the 
Convention.6 The ECHR ruled against Turkey on the grounds that during the 
examination of witnesses in the prosecution stage, defense counsel could not 
examine the witnesses in the hearing. 

Similar claims and judgments against Turkey (especially for violations of 
the right to a fair hearing), forced the Turkish Parliament7 to change the law. 
Furthermore the lack of practice of Turkish lawyers in examining witnesses 
distressed them in ECHR hearings.8  At the end, the new Criminal Procedure 
Act of 2004 revamped the whole procedure.  

II. PROVISIONS IN THE NEW CRIMINAL PROCEDURE ACT OF 
2004 

The judgments given by the ECHR against Turkey and the reform period of 
Turkey throughout the harmonization process with the EU required revision of 
the Turkish criminal procedure. The new TCPA was promulgated in 2004, but 
was not put into effect until June 2005.9 

                                                 
6 Cases 29900/96, 29901/96, 29902/96, 29903/96, Sadak and Others v Turkey, ECHR, 
Judgment of 17 July 2001, para. 60. 
7 The formal name is the Türkiye Büyük Millet Meclisi (TBMM) or the Turkish Grand 
National Assembly (TGNA). 
8 Based on the author’s discussions with practioners. 
9 The act was promulgated in Official Gazette 25673, 17 December 2004, but with 
delayed effect. 
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The new TCPA changed the practice of examining witnesses to conform to 
the principle of a fair hearing (as stated in Article 6 of the European Convention 
on Human Rights), and regulated the right of confrontational questioning. Still 
it is the duty of judges to examine witnesses, defendants, expert witnesses and 
others, but the new code strengthened the powers of the defense counsel in a 
trial, this rule was contained in Article 201 of the TCPA. According to this 
provision, the public prosecutor, defense counsel or attorney of an intervening 
party can ask questions of the defendant, intervener, witnesses, expert witnesses 
and the others who have been summoned to hearing, in conformity with trial 
discipline. Defendants and interveners can also ask questions themselves with 
the help of the judge. If any objection is made, the presiding judge decides 
whether to allow the question or not.   If needed, the parties can ask new 
questions. In the second paragraph, it is stated that if the court establishes a 
chamber,10 the associate judges can also ask questions directly to persons 
(defendant, witness, expert witness, intervener and the others who have 
summoned to the hearing), which is mentioned in the first paragraph.  

In Article 216 of the TCPA, the order of the parties is designated.  
According to this article, during the discussion of evidence, the right to speak is 
given to the intervener11 or the intervenor’s attorney at first, then to the public 
prosecutor and then to the defendant and defense counsel or his legal 
representative. The public prosecutor and intervener or intervener’s attorney can 
respond to the questions of the defendant or defense counsel; defendant and 
defense counsel can also respond to the questions of the public prosecutor or the 
intervener or intervener’s attorney. The last word before the decision shall be 
given to the attending defendant.  

                                                 
10 We can compare these courts to crown courts in England. In Turkey, different then 
England, there are three types of local criminal courts: one for summary offences, one 
for regular offences and one for indictable offences. The last one is the highest local 
court and composed of three judges, different than the other two courts which consist of 
one judge. As a rule in Turkey, the right to examine witnesses belongs to the presiding 
judge. Article 201 provided an opportunity for the associated judges to ask questions 
directly. 
11 In Turkish criminal procedural system, an intervener (victim or the ones who affected 
from the offense) is a participant of the trial just like the accused (defence counsel). If 
the victim or the ones who affected by the offense want to use the legal remedies in the 
trial, they have to intervene in the trial. Otherwise these rights are enjoyed by the public 
prosecutor on behalf of him/her. This is a right for the victim or the ones who affected 
from the offence to enjoy their legal remedies, but it is not compulsory that they 
particpate. Bahri Öztürk, et al, NAZARI VE UYGULAMALI CEZA MUHAKEMESI HUKUK 
[THEORETICAL AND PRACTICAL CRIMINAL LAW] 225-229 (Seckin Yayınevi, Ankara, 
2009). 
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During the hearing, first the judge will question the defendant and examine 
the witnesses, expert witnesses, accomplices and others who were summoned to 
the hearing; afterwards the right to questions directly shall be used by the 
parties. 

As can be seen, this form is very different from the cross-examination 
process which has developed in the Anglo-American system. We must clearly 
state that the procedure used in Turkish courts is not a cross-examination or 
direct examination within the meaning of English law,12 but in practice, this 
process is called ‘cross-examination’ in Turkey. Also nowadays Turkish media 
like to use the term ‘cross-examination’ to refer to the questioning of the 
defendants of organized crime in cases of public interest. In fact, the process 
followed by the courts is not different from the previous system, but now in 
addition the courts are also allowing parties to ask questions themselves instead 
of through the judge.   

III.  CHARACTERISTICS OF THE NEW LAW 

When discussing the application of the new law, the topic can be broken 
down into those who may ask the questions and those of whom questions may 
be asked. 

A. The Ones Who May Ask Questions Directly 

As we mentioned above, the people who have right to ask questions 
directly13 of persons testifying are the public prosecutor, defense counsel, 
attorney of the intervener14 and the associate judges if the court constitutes from 
more than one judge.15 The new act extended the scope of persons who may use 
the right to ask questions directly from the previous act. In fact, it is an essential 
requirement of the equality of arms in a state which considers itself to be 
governed by the rule of law. This right is necessary to protect defendants and 
victims.  Although the public prosecutor has the right to represent the victim in 
conjunction with his other duties, it is also necessary and essential to include the 
intervener in the process. For this reason, it is an important development in 

                                                 
12 For the same comment, see Centel and Zafer, supra note 4, at 661. 
13 In the current Turkish Criminal Procedure Act, it is written as “Questioning Directly,” 
so the term is not same within the meaning of the term of direct examination in common 
law. However, we use ‘directly’ here to reflect questioning other than that done by the 
judge. In the previous act, the parties also had the right to ask questions but it was 
enjoyed through the judge. In other words, there was no practice of the parties to ask 
questions and get answers without the assistance of the judge.  
14 TCPA, art. 201(1). 
15 TCPA, art. 201(2). 
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Turkish Criminal Procedure Law to give the right to ask questions directly in 
the hearing to the attorney of the intervener.  

The interpretation in dispute is over the term ‘associate judges.’ According 
to the second paragraph of Article 201 of the TCPA, if the court is established 
as a chamber, the associate judges who constitute the chamber can ask 
questions. The controversial point is whether the arrangement includes the head 
of the chamber or not. The general opinion in doctrine accepts that the term 
‘associate judges’ includes all judges; it is only logical that the head of the 
chamber should also be able to ask questions. In fact, the right of the judge to 
ask questions and to examine the witnesses and expert witnesses has been 
already clearly stated in Article 59(1)(2) of the TCPA.16 With the cross 
reference to the statute in Article 62 of the TCPA,17 the same procedure is valid 
for expert witnesses.  Because the analogy is possible in criminal procedure law, 
others who join the hearing18 shall be examined by the judge within the same 
procedure.  The judges are the most active party in the trial and can enjoy every 
instrument of process sua sponte.  

Examination of the defendant by the judge is regulated in Article 193(3) of 
the TCPA. According to this article, first the identification of the defendant 
must be done in the hearing, than private and financial information is taken. The 
indictment is then read to the defendant, who is then reminded of the right to 
remain silent and his/her other legal rights. The defendant may be asked 
whether he/she is ready to testify, and upon an affirmative answer, then he or 
she may be questioned by judge.  Consequently we can infer that, the head of 
the chamber and the associate judges have already the right to examine anyone 
listed above even though Article 201 of the TCPA does not specifically state 
such. 

                                                 
16 Article 59 
(1) The head of the court (chamber) or the judge gives information about the incident 
which the witness shall testify about before the examination and the attending defendant 
shall be noted. If the defendant is not present, therefore the identification of the 
defendant has been fulfilled. The knowledge of the witness related to the incident has 
been requested and while the witness testifies, he/she may not be interrupted. 
(2) The witness may also be questioned to enlighten, complete and assess the grounds of 
the testimony.   
17 Article 62. Provisions related to witnesses which are not in contrast with the 
following articles can also be employed for the expert witnesses. 
18 “The others who join the hearing” term is assessed different than the ‘witnesses’ in 
Turkish criminal procedure although they stem from the same procedural practice.   In 
fact, in Turkish criminal procedure, the scope of the term of ‘witness’ is narrower than 
in the Anglo-American system; it includes only the ones who have knowledge about the 
case by using the five senses of their body.  
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The core subject that has to be discussed here is, when will the judge ask 
questions during the examination? Is he going to interrupt the direct questioning 
or going to ask his questions before or after the parties? The judge has to fulfill 
the process through the applicable provisions, such as that he has to question the 
defendant and directly examine the witnesses first and then afterwards when the 
time for questioning of parties comes, pay attention so as not to interrupt the 
questioning. When the parties finish direct questioning then if he thinks that 
some points of the evidence are unclear or inadequate, he should then ask 
questions to complete or clarify the defects. The same procedure should be valid 
for all judges who constitute the chamber.  

If the defendant and the intervener want to ask questions themselves, they 
should enjoy that right with the help of the judge. The act prevents defendants 
and interveners from asking questions directly to those persons who specified in 
the Article 201 of TCPA. This restriction is very appropriate when we consider 
the fact that most citizens do not have knowledge of law and procedure.19 If the 
law gives a right of direct questioning to an ordinary person, the discipline of 
the trial shall go out of order. For this reason, the right of direct questioning 
should be enjoyed by a legal professional, such as a lawyer (defense counsel, or 
attorney for intervener, prosecutor) or a judge.  

B. Persons Who May Be Questioned 

Persons who may be questioned in a trial are defendants, interveners, 
witnesses, expert witnesses and those who have summoned to the hearing. The 
new act expanded the categories of those who may be questioned.  

1. Defendant 

The first one who may be questioned is the defendant. The previous act had 
not provided for the defendant to be questioned.  Because of that, it is an 
affirmative development for Turkish criminal procedure law to now include the 
defendant in questioning. However, this is voluntary; the most important point 
here is the right of the defendant to remain silent. If the defendant wants to use 
the right to remain silent, the court cannot force him/her to speak, but if he/she 
does not want to use this right, questions may be asked of the defendant. If 
he/she wants to partly use this right, that is also possible. He or she can answer 
whichever questions he/she wants and remain silent when the prosecutor asks 
questions that the defendant prefers not to answer.  However, the defendant may 

                                                 
19 For the same concept, see Ümit Kocasakal, Yeni Ceza Muhakemesi Kanunun 201. 
Maddesi Üzerine Düşünceler,[Thoughts on Article 201 of the New Criminal Procedure 
Act], HUKUK VE ADALET DERGISI [JOURNAL OF LAW AND JUSTICE], Vol. 45, No. 6-7, 45 
(2005).  
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choose to answer questions from the attorney of intervener or defense counsel. 
It is the defendant’s decision.  

If there is more than one defendant, questioners can ask questions to 
whomever they choose. If they want, they can ask all defendants who do not 
remain silent or choose who they wish to answer. There is no compulsory 
requirement to ask all. The same provisions are found in Articles 311 and 312 
of the French Criminal Procedure Act. The French Court of Cassation has stated 
that “the right of questioning does not give other defendants a chance to object 
to questioning by alleging that they have not been questioned.”20   

2. Intervener 

The second category of peson who may be questioned is an intervener. An 
intervener can be a victim or someone who has been aggrieved by a crime or 
complaint. However, if these persons did not request to intervene, they can be 
examined like someone who have been summoned to hearing. If the intervener 
is a legal person, Article 249 of the TCPA shall be applied.   According to this 
article, the governmental body or the representative of the legal person shall be 
accepted as an intervener in the prosecution of the crimes which have been 
committed within the functions of that person,21 and the governmental body or 
the representative of that person shall enjoy the rights of an intervener.22 In 
conclusion, the real person who represents the legal person as an intervener may 
be questioned. 

3. Witness 

The third category of person who may be questioned is a witness. A witness 
is not the party of the case, but is a third person who conveys information 
he/she obtained about the incident from his/her five senses.23 The testimony of 
the witness is the evidence. Children, relatives and even mentally defective 

                                                 
20 French Court of Cassation (Cass. Crim.), Mar. 04., 1970, Dalloz, Code De Procedure, 
édition 2005, at 618. 
21 TCPA, art. 249(1). 
22 TCPA, art. 249(2). 
23 Bahri Öztürk, et al,  NAZARI VE UYGULAMALI CEZA MUHAKEMESI HUKUKU 
[CRIMINAL PROCEDURAL LAW TEXT, CASE AND MATERIALS] 270  (Seçkin Yayınları, 
Ankara 2009); Centel and Zafer, supra note 4, at 226; Metin Feyzioğlu, CEZA 
MUHAKEMESI HUKUKUNDA TANIKLIK [BEING A WITNESS IN CRIMINAL PROCEDURAL 
LAW] 28, 66 (US-A Yayıncılık, Ankara  1996); Nurullah Kunter, Feridun Yenisey and 
Ayşe Nuhoğlu, MUHAKEME HUKUKU DALI OLARAK CEZA MUHAKEMESI HUKUKU, 
[CRIMINAL PROCEDURAL LAW AS A BRANCH OF PROCEDURAL LAW] 343 (15th ed., 
Arıkan Yayınevi, 2006); Yener Ünver and Hakan Hakeri, CEZA MUHAKEMESI HUKUKU 
[CRIMINAL PROCEDURAL LAW] 241 (2nd ed., Adalet Yayınevi, Ankara 2011). 
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persons are competent to give evidence in criminal proceedings.24 The 
defendant can never be examined as a witness. The only exception is contained 
in Article 50(1)(c) of the TCPA, where, according to this provision, any 
suspect, defendant and condemned person who has been complicit in the crime, 
who has protected the offender in criminal activity or who has tampered with 
evidence of the crime can be examined without taking an oath. Where such an 
examination appears, defendant rights and the privilege against self 
incrimination must be protected. Otherwise the evidence shall be deemed 
inadmissible by the court and they should be excluded from the file.  Evidence 
which has been obtained in violation of a defendant’s rights has been described 
as the grounds for appeal and should cause the High Court of Appeals to 
overturn the verdict.25  

In fact, witnesses are the most important subject of ‘direct questioning.’ For 
this reason, witnesses must be present in the hearing. As a rule, witnesses are 
under the obligation to testify, or in other words, witnesses can be compelled to 
give evidence. The exception to this rule is immunity cases (reasons). These 
cases separated into four groups in the act. The first group includes those who 
have close relationship with the suspect or the accused, and children and the 
ones who have abnormality of mind,26 the second group depends on 
                                                 
24 Centel and Zafer, supra note 4, at 226; Öztürk, supra note 23, at 270; Metin 
Feyzioğlu, CEZA MUHAKEMESI HUKUKUNDA TANIKLIK [BEING A WITNESS IN CRIMINAL 
PROCEDURAL LAW] 65 (1996). 
25 Yargitay (High Court of Appeals) Case 2009/7-160, Decision 2009/264 (General 
Criminal Council, 17 November 2009); Yargitay Case 2007/7-147, Decision 2007/159 
(General Criminal Council, 26 June 2007);Yargitay Case 2009/4-145, Decision 
2009/237 (General Criminal Council, 20 October 2009). 
26 Article 45  
Withdrawing from Being a Witness: 
(1) The ones mentioned below can withdraw from being a witness: 
a) The fiance of the suspect or the accused 
b) Spouse and the ex-spouse of the suspect or the accused  
c) Lineal ancestors and descendants of the suspect or the accused from blood 
relationship or from affinity relationship by marriage 
d) Including the persons from third degree of blood relationship and second degree of 
affinity relationship of the suspect or the  accused 
e) The ones who have adaption relationship with the suspect or the accused. 
(2) The ones who do not have the ability to understand the importance of being a 
witness because of age, insanity or mental defect can be examined with the consent of 
their legal representatives. If the suspect or the accused is the legal representative of 
these people, the representative cannot decide on withdrawal. 
(3) The right to withdraw from being a witness shall be informed to those who have the 
right to withdraw from being witness before the examination. These persons can also 
withdraw from being a witness during the examination at anytime. 
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professional activity,27 the third group is official secrets,28 and the fourth one is 
withdrawing so as not to give evidence against himself or against someone with 
whom he is in a close relationship.29 Under these conditions, questioning of the 
witness may not be possible. 

If a witness refuses to give evidence without having a legal excuse, he/she 
can be sentenced to reimburse any expenses caused by this action and can be 
punished to imprisonment for up to three months.30 If the witness fulfills the 
requirement to testify during the imprisonment, he/she will be released 
immediately. If he/she consciously gives false testimony, the witness may be 
charged with an offence against the administration of justice. For this reason, 
                                                 
27 Article 46 
Withdrawal from being a witness because of professional activities 
(1) The cases and the conditions of withdrawing from being a witness because of 
professional activity are as follows: 
a) The knowledge gained by the lawyers or their trainees or their  assistants in 
conformity with their judicial duty or position 
b) The knowledge about patients and their close relatives gained by doctors, dentists, 
pharmacists, midwives and their assistants and the whole other members of medical 
profession, in conformity with their position 
c) The knowledge gained by the advisers who have been charged with financial affairs 
and public notaries in conformity with their position. 
(2) The persons in the first paragraph, except the ones  who are included in  (a), cannot 
witdraw from being a witness if there is the consent of the related person. 
28 Article 47 
Being a Witness related to Information about Offical Secrets. 
(1) Information related to an offence cannot be given in the court by a reason of official 
secret. The information which can cause a threat against the state’s constitutional order 
and external relations and damage to external relations, national defense and national 
security shall be accepted as official secret.  
(2) If the subject of witnessing consists of official secret, then the witness shall be 
examined by the judge or by the court without presenting of any other person even court 
clerk. After the examination, the judge or the presiding judge shall note the information 
which reveals the offense only. 
(3) This article can be applied only for the penalty of imprisonment which requires a 
lower limit five years or more. 
(4) If there happens to be a need for the President of the Republic to be a witness, the 
issue of the assessment and the declaration of the official secret shall be enjoyed by 
him. 
29 Article 48 
Witdrawing from being a witness against himself or relatives 
(1) Witness can refuse to answer the questions which can cause criminal prosecution 
against himself or the ones who are counted  in the first paragraph of Article 45. The 
witness shall be infomed beforehand of the possibility of withdrawing.   
30  TCPA, art. 60(1). 
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before testifying, the witness must be informed by the judge or by the court 
about the consequences of failing to testify or of providing false testimony.  

After giving information about witness responsibilities, the head of the 
chamber or the judge reads aloud information related to the indictment on which 
the witness shall testify, then the judge shows the  defendant (who is present in 
the hearing) to the witness. If the defendant is not present, the judge reveals the 
defendant’s identity. The court will then request the witness to give evidence 
related to the incident. The witness cannot be interrupted while he testifies. 
When he finishes his testimony, the presiding judge or the judge can ask 
questions to correct any defects or to clarify the evidence.31  When the 
examination by the judge finishes, the questioning stage starts.32    

4. Expert Witnesses 

The other type of person who may be questioned is an expert witness.33 It 
should be very useful to get assistance from another expert while preparing 
questions for expert witnesses. However, in practice beyond this necessity, 
lawyers may not even ask the judge to examine expert witnesses. Generally 
expert witnesses prepare their reports on the incident and submit them to the 

                                                 
31  TCPA, art. 59. 
32 Kunter, Yenisey, and Nuhoğlu describes this stage as ‘cross-examination stage.’  
Supra, note 23, at 75. Asking questions by parties is a new practice for Turkish criminal 
procedure. Before the new regulation, the whole procedure was carried out by the judge, 
including asking questions. With the new act, the practice changed and the parties 
started to ask questions to the person under questioning without asking for permission  
from the judge. This is now construed by the doctrine to be the ‘cross-examination’ 
stage. 
33 In Turkish criminal procedure, expert witnesses are just called ‘experts’ (bilir kişi). 
Although the articles relating to experts make a cross reference to witnesses, they are 
distinct from witnesses in provisions and procedure. So their effectiveness is different 
from that of expert witnesses in the Anglo-American system. In fact, courts are using 
specialty law experts and accepting their reports as a basis for the verdict (similar to the 
‘special master’ process in common law). Although the law (Article 63 of the TCPA) 
restricts the appointment of legal experts to a case because it is the duty of judge to 
assess the evidence, judges are still using legal experts to reduce their caseload. 
Unfortunately, the High Court of Appeals is not overturning lower court verdicts only 
for that reason. The doctrine criticizes this practice continuously. See Nevzat Gürelli, 
TÜRK CEZA MUHAKEMESI HUKUKUNDA BILIRKIŞILIK [Expert Witnesses in Turkish 
Criminal Procedural Law] 7 (Istanbul 1967); see also Burcu Dönmez, Yeni CMK’da 
Bilirkişi Kavramı, [Expert Witnesses in the New TCPA], 9 Dokuz Eylül Üniversitesi 
Hukuk Fakültesi Dergisi [9 SEPTEMBER UNIVERSITY SCHOOL OF LAW JOURNAL] 1170 
(2007).    
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court where the judge reads them during the hearing and assesses them as 
evidence. If the judge needs to ask questions, he can call the expert to testify.  

5. People Who Have Been Summoned to the Hearing 

The last type of people who may be questioned are those who have been 
summoned to a hearing. There is no clear provision in the article to describe 
who such people might be. However, by pure conjecture this could include the 
complainant, victim, and those aggrieved by the crime if they did not use the 
right to intervene. In Turkish criminal procedure law, everything is evidence. So 
we can accept everyone as a witness who can serve this purpose, such as 
informers, legal representatives of the defendant or the victim and even hearsay 
witnesses.34 

C. The Stage of Direct Questioning 

The stage where questioning occurs is the hearing stage. When we look at 
the statute systematically, the applicable article is in the second section (under 
the title ‘provisions related to hearing’) of the third chapter which regulates the 
prosecution stage.  

The prosecution stage includes local judgment and appeals. For local 
judgments, there is no discussion; it is clear. However, we cannot state the same 
for judicial reviews by appeals courts. For this reason, we would like to 
examine the two levels of the appeals process individually.  

 The courts of appeals35 can examine both questions of fact and questions of 
law. In contrast, the High Court of Appeals performs its examination only on 
questions of law.  So the questioning process shall be possible in the operation 
of the courts of appeals without hesitation; however the operations of the High 
Court of Appeals are controversial. However, there should be no impediment to 
apply questioning in the operations of the High Court which include hearings, 
but some writers36 oppose this view. On the other hand, depriving the parties of 
the opportunity to question and confront witness during the process has been 

                                                 
34 Tom Read, Feridun Yenisey and Neylan Ziyalar, ÇAPRAZ SORGU TEKNIKLERI [THE 
TECHNIQUES OF CROSS-EXAMINATION] 14 (Bahçeşehir Üniversitesi Yayınları, 2005). 
35 Because of financial problems, the judicial function of the Regional Courts of 
Appeals has not started yet, although the legislation has been passed. The government is 
still postponing putting it into force. Final appeals are conducted by the High Court of 
Appeals as was done before the new act.   
36 Ümit Kocasakal, Yeni Ceza Muhakemesi Kanununun 201. Maddesi Üzerine 
Düşünceler, HUKUK VE ADALET DERGISI [JOURNAL OF LAW AND JUSTICE], Vol. 45, No. 
6-7, 45 (2005).  
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described as a violation of the right to a fair hearing by the ECHR,37 but the 
ECHR assesses any judgment as a whole, and accepts that a violation has 
occurred only if the right cannot be used at any time in the whole process. 

Because the analogy in criminal procedure law is permissible, the right to 
question can be enjoyed during the inquisitory stage,38 which is accepted as the 
most important stage of the process. Nowadays lawyers have started to enjoy 
this right during the inquisitory stage.  

D. The Scope and  Limits  

There is no clear statement in Article 201 of the TCPA which determines 
the scope and limits of the questioning. If any objection is made regarding a 
question, the judge or the head of the chamber has to decide whether to ask the 
question or not. The TCPA does not include any statement related to the 
permissible reasons for objection. For that reason, the judge will assess the 
objection only from the aspects of general principles of criminal procedure law, 
fundamental rights and freedoms, and prohibitions of evidence.  

The only limitation mentioned in the article is the discipline of the hearing. 
The method of questioning has to be applied due to this requirement for 
discipline. Besides, the discipline of the trial is a general requirement and valid 
for whole process, so the general rules shall be applied here again.  

The right of questioning is a positive right, so it cannot be restricted without 
valid reason. If any impermissible restriction occurs, it would cause reversal. 
The High Court reversed the decision of a local court on 17 December 2007 
because of an invalid restriction on questioning. The Court stated that the 
hearing date on which the witnesses were going to be examined must be 

                                                 
37 Marianne Holgard, The Right to Cross-Examine Witnesses: Case Law under the 
European Convention on Human Rights, 71 NORDIC JOURNAL OF INTERNATIONAL LAW 
83, 89-90 (2002); Şeref Gözübüyük and Feyyaz Gölcüklü, AVRUPA İNSAN HAKLARI 
SÖZLEŞMESI VE UYGULAMASI [EUROPEAN CONVENTION ON HUMAN RIGHTS AND ITS 
PRACTICE] 308 (Turhan Kitabevi, Ankara, 2002). 
38 The new act regulated the inquisitory phase as the most important stage of the 
judgment. Prosecutors have become the ‘king of the inquisitory phase.’ The act allowed 
great discretion to prosecutors in order to finish cases with one trial.  The files are 
mostly established during this phase. While the file is being established, it is very 
important for the defence counsel to question witnesses directly in front of the 
prosecutor.   
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informed to defense counsel in order to ensure the right to question can be 
effectively used.39  

IV. THE PROBLEMS IN PRACTICE 

There are four problems that come to mind regarding the issue of 
questioning in criminal procedure.  

The first problem is time. In Turkey, hearings last approximately ten 
minutes. Courts have to handle a minimum of thirty cases in a day. In this 
period of time, it is very hard to give enough time to lawyers for complete 
questioning. So judges are using judicial discretion when they are allowing time 
for questions, but it changes according to the judge and caseload. On the other 
hand, because lawyers are not experienced in this ability, they are not using 
time efficiently. That is not surprising. The previous act and procedure, and of 
course the education system, did not teach them questioning. But now, new 
education programs and professional programs are trying to fill the gaps. It will 
take some time to improve the practice. 

The second problem depends on education. In fact, this problem is also 
related to the first one. The lawyers do not have knowledge and education on 
cross-examination and its techniques. And they accustomed to the former 
procedural rules. They mostly do not prefer to ask direct questions. They do not 
want to anger the judge.    

Thirdly, the scope and the limits of questioning are not clear. This causes 
problems during the hearing. The objections and the decisions over objections 
are not stable.   

The fourth one occurs in recording. It is really very hard to record the 
questioning. There are no technical devices in courts for recording and judges 
are still trying to dictate a summary of the testimony to clerks manually. 
Because they forget what the witness (or the one who is questioning) is saying, 
they are dictating what they remember. Sometimes judges interrupt the 
questioning and try to dictate what has been said, then let the parties continue.   

CONCLUSION 

As a result, we can determine that the legislation has many deficiencies, but 
deficiencies cannot constitute legal grounds to oppose the right. This revision is 

                                                 
39 Yargitay Case 2006/3203, Decision 2007/10902 (4th Criminal Panel, 17 December 
2007).  
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a chance for Turkey to improve its procedure to conform to the European 
Convention on Human Rights. All we need is a fair hearing. 

The essential point is based on the rapprochement of government. The 
Turkish government is amending statutes permanently to solve the problems but 
they are not trying to decrease the caseload by increasing the number of judges 
and prosecutors. The number of the courts and the judges are not sufficient to 
resolve the pending cases. And the qualities of the judges are also in discussion; 
it is very easy to be a judge in Turkey. After finishing law school, the 
government arranges an exam. Those who pass the exam take 2 years of 
training; afterwards they are appointed as a judge to a region (especially small 
regions firstly) by drawing lots. In other words, the ones who do have not any 
practice in judgment become decisionmakers. But this can be subject of another 
article, so it is not going to be discussed here in detail. 

Consequently we can establish that there is no cross-examination in the 
Turkish criminal procedure in the meaning of the English system. Maybe it can 
be called the right to confrontation but not actual cross-examination. Technical 
problems and others can be solved but first we must train the staff. The Turkish 
High Court of Appeals is permanently underlining the principles of criminal 
procedure law and fundamental rights and trying to secure the rights of 
defendant, but it will take time to change and improve the practice. 
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