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Abstract 

hi Turkey, privatization entered into the political agenda in the 1980s. In 
the 1990s, there were significant policy changes favoring privatizations but 
most of the attempts made failed to produce privatizations in the end. The 
privatization movement in Turkey gained real momentum with the new 
miUennium; especially in the last five years, the number of privatizations has 
reached record figures. Leaving political factors aside, this is a result of legal 
reforms that created an efficient system by conducting privatization through an 
independent public authority - the Privatization Authority. On the other hand, 
Turkey introduced modern competition regulations in the late 1990s which 
created another independent public authority, the Competition Authority. The 
Competition Authority is at the center of enforcement of competition laws. 
Naturally, privatization and competition laws are interrelated. Turkish legal 
system has produced a set of rules to prevent anti-competitive situations after 
privatization, so the Competition Authority plays an important role in the 
privatization process. There is a need to discuss the role of competition law in 
the Turkish privatization process at all stages of the privatization process; this 
article attempts to fill that need. 
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Özet 

Özelleştirme Türkiye'de 1980'lerde politik ajandaya girmiştir. 1990'larda 
özelleştirmeyi destekleyen yönde önemli politik değişiklikler olmuştur, fakat bu 
çabalarm çoğu sonuç üretmek konusunda başarısızlığa uğramışlardır. 
Milenyum ile birlikte Türkiye 'deki özelleştirme hareketi önemli bir İvme 
kazanmıştır; özellikle son 5 yılda özelleştirme rakamları rekor seviyelere 
ulaşmıştır. Politik etkileri bir yana bırakırsak, bu durum Özelleştirmenin 
bağımsız bir kamu kurumu —Özelleştirme İdaresi Başkanlığı— tarafından 
yürütülmesi yönündeki yasal reformlarının bir sonucudur. Diğer taraftan, 
Türkiye 1990'ların sanımda, başka bir bağımsız kamu kurumu — Rekabet 
Kurumu — oluşturulmasını öngören modem rekabet hukuku düzenlemelerini 
kabul etti. Rekabet Kurumu rekabet hukukunun uygulanmasında merkezi bir 
role sahiptir. Özelleştirme ve rekabet hukuku birbiri ile doğal hir bağlantı 
içerisindedir. Türk hukuk sistemi özelleştirme sonrası rekabete aykırı 
durumların oluşmasını engellemek için bir takım hukuk kuralları koymuştur. 
Bunun sonucu olarak Rekabet Kurumu özelleştirme sürecinde önemli roller 
üstlenmektedir. Rekabet Kurumu 'nun Türkiye 'deki özelleştirme sürecinin her 
aşamasındaki rolünün tartışılmasına ihtiyaç vardır. Bu makale, bu ihtiyacı 
giderme amacındadır. 
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I. INTRODUCTION 

Privatization is a product of liberalization policies applied by capitalist 
market economies. Liberalization can be defined as the abolishment of all 
official, economic and legal obstacles and removal or reduction of public 
control of markets and the privatization of public services in order to create a 
better functioning market economy.' Privatization can be defined in different 
ways according to the field of study to which it is connected. In a legal 
approach, privatization is defined by the Organization for Economic Co
operation and Development (OECD) as the "...transfer of ownership and 
control of government or state assets, firms and operations to private 

' Gamze Öz. REKABET POLITIKASI VE ÖZELLEŞTIRME SEMPOZYUMU. 5 KASIM 1999 [CoMPErrrıON 
POLICY AND PRIVATIZATION SYMPOSIUM, 5 NOVEMBER 1999] 46 (Competition Authority, Ankara, 
2000). 
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investors."^ From the perspective of Turkish competition law, privatization can 
be defined as a transfer of enterprises, as stated in Article i(A) of the Act 
Concerning Arrangements for the Implementation of Privatization 
('Privatization Act'),^ into private enterprises with the aim of increasing 
economic efficiency by pursuing the principles set forth in Article 2 and the 
process set forth in Article 18 of the Privatization Act. 

Privatization has usually been considered together with deregulation in 
recent years. Deregulation refers either to the simplification of economic rules 
or to the opening up of regulated sectors, occupied by public or private 
monopolistic entities, to free competition. Accordingly, the main objective of 
deregulation policies is to break down the barriers that protect certain economic 
activities, regardless of whether they are carried out under public initiative or 
not."* Therefore, even though privatization of public monopolies usually leads to 
deregulation, it should be noted that privatization and deregulation are different 
functions. 

In the last two decades, the attempts to privatize have gained momentum in 
Turkey and since 1984, 188 companies have been privatized, many of those 
completely free of government ownership.^ Some of these companies are quite 
big and have monopolistic characteristics, such as Turkish Telecom {Türk 
Telekom) and Turkish Petroleum Refineries (Tüpraş). Moreover, the operations 
licenses of many airports and ports have been transferred to private enterprises. 
Since 1984, total proceeds from privatization have exceeded 38.6 Billion USD. 
Especially İn the last 5 years, there has been a huge increase in privatization: İn 
2005, 8.2 Billion USD; in 2006, 8.1 Billion USD; in 2007, 4.3 Billion USD; in 
2008, 6.3 Billion USD; and in 2009, 2.3 Billion USD worth of privatizations 
were completed.^ This trend is likely to continue as privatizations of energy 
supply and distribution companies (including the domestic water supply) have 

" Organization for Economic Cooperation and Development [hereinafter OECD], GLOSSARY OF 
INDUSTRIAL ORGANISATION ECONOMICS AND COMPETITION LAW (R. S. Khemani and D. M. 
Shapiro, ed.. 1993), available at http://www.oecd.org/dataoecd/ 8/61/2376087.pdf (last visited 
Apr. 5, 2010). 
^ Act on the Protection of Competition, Law 4054, Dec. 7,1994, promulgated in OfTicial Gazette 
22140, Dec. 13, 1994 [hereinafter "Competition Act"], available at 
http://www.rekabet.gov.tr/index.php?Sayfa=sayfaicerik&icId=165 (last visited Apr. 5, 2010). 
"' See generally Maria A. O. Almon, Maria A. S. Dominguez, and Francisco Gonzalez-Gomez, 
Privatization, Deregulation and Competition: Evidence from Spain. 6 REVISTA DE ECONOMIA DEL 
ROSARiO I (2003). 
* Republic of Turkey Privatization Administration, Completely Privatized Companies, at 
http://www.oib.gov.tr/program/uygulamalar/completely_privatized.htm (last visited Apr. 11, 
2010). 
^ For detailed statistics, see Republic of Turkey Privatization Administration. Privatization 
Implementations By Years, a/ http://www.oib.gov.tr/program/uygulamalar /l985-2004_ 
years_table.htm (last visited Apr. 11, 2010). 

http://www.oecd.org/dataoecd/
http://www.rekabet.gov.tr/index.php?Sayfa=sayfaicerik&icId=165
http://www.oib.gov.tr/program/uygulamalar/completely_privatized.htm
http://www.oib.gov.tr/program/uygulamalar
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been put onto the privatization agenda by the government. 

From a legal perspective, in Turkey, the process of privatization is subject to 
regulation under many areas of law, which include constitutional, 
administrative, fmancial market and competition laws. On the other hand, 
privatization is a public policy issue. Thus, privatizations should be conducted 
with the goal of achieving maximum public benefit. The privatization process 
starts with the decision to transfer the enterprises being privatized to the 
Privatization Authority and continues until the final transfer of those enterprises 
to the private owner. In this process, the Privatization Authority and the 
Competition Authority undertake the most important roles, but other public 
authorities, such as the Capital Market Board of Turkey, may have a role/ 
There is a strong connection between privatization and competition laws 
because both aim to increase efficiency in the market. That is why privatization 
is considered to be a part of competition policy.^ All these close connections 
force privatization, and competition authorities to cooperate during the 
privatization process.^ 

In determining general privatization policy, it should be underlined that the 
aim of increasing state revenues should not be the only aim of privatization; 
there should be further social benefits. This fact was stated clearly by Romano 
Prodi, President of the European Commission from 1999-2004, as 
"[p]rivatization cannot aim only at increasing state revenues. With other 
benefits, revenue income should be one of the positive results of 
privatization."' Accordingly, private monopolies should not replace public 
monopolies." This aim of preventing monopolies that might arise after 
privatization has been clearly stated by a government minister.'^ Moreover, 
efficient de-regulation and re-regulation policies should play an active role by 
facilitating involvement of public institutions.'^ One of the more valuable parts 
in this process is an independent public authority that functions as a competition 

' Turgut Tan. REKABET POLITIKASI VE ÖZELLEŞTIRME SEMPOZYUMU, 5 KASIM 1999 ICOMPETITION 
POLICY AND PRIVATIZATION SYMPOSIUM, 5 NOVEMBER !999] 25 (Competition Authority, Ankara, 
2000). 
^ Öz, supra note 1, at 47. 
^ Tamer Muftaoglu, President of the Competition Authority. REKABET POLmKASi VE 
ÖZELLEŞTİRME SEMPOZYUMU, 5 K.ASIM 1999 [COMPETITION POLICY AND PRIVATIZATION 
SYMPOSIUM, 5 NOVEMBER 1999] 3 (Competition Authority, Ankara. 2000). 
'" Id. at 8. 
" Mario Siragusa, Privatization and EC Competition Law, 19 FORDHAM INT'L L. J. 999, 1006 
(1996). 
'^ Yüksel Yalova, REKABET POLITIKASI VE ÖZELLEŞTIRME SEMPOZYUMU, 5 KASIM 1999 
(COMPETITION POLICY AND PRIVATIZATION SYMPOSJUM, 5 NOVEMBER 1999] 8 (Competition 
Authority, Ankara, 2000). 
' ̂  See generally Siragusa, supra note 11. 
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law enforcement agency. The Competition Authority is the product of this 
period. 

In one case, the Turkish Constitutional Court clearly stated that the 
efficiency of the market economy is dependent on a well-organized and 
competitive environment.'^ In a legal environment that allows monopolization 
and domination, the market economy loses efficiency. Therefore, In 
privatization law, there should be a special reference to regulations that prevent 
the emergence of monopolistic and dominant undertakings. This decision was 
based on Articles 167 and 172 of the Turkish Constitution which require the 
state to take necessary measures in order to protect the market and prevent 
monopolies and to facilitate consumer protection. However, it usually takes 
years to create the basis of a regulatory framework in developing countries. 
Due to this lack of regulatory measures in the early period of privatization, 
some important privatizations were annulled by the courts.'^ As a result, there is 
a need to examine rules created by the Turkish legal system. 

The discussion in this article focuses next on explaining the general legal 
framework. Following this, the rules brought by the regulations of the 
Competition Authority will be examined. In particular, the article discusses the 
competition regulations that define the conditions under which privatization will 
be completed and be valid, what types of mergers and acquisitions have to be 
declared to the Competition Authority, the procedures to be followed by the 
Authority, the duties of the Competition Board and the legal status of the 
decisions made by the Board. The efficiency of the regulations will be tested by 
giving examples of cases. Further examination will be devoted to questioning 
the efficiency of the regulations and questioning as to whether they cover all the 
measures necessary to prevent anti-competitive behavior which might arise after 
privatization, to include a focus on regulation of the interaction between market 
deregulation policies and competition law. 

II. GENERAL LEGAL FRAMEWORK 
Once the privatization process is started, the existence of a body of efficient 

competition law is of absolute necessity. Many privatized public enterprises 
have monopolistic characteristics; privatization of these enterprises might 

''' Muftaoğlu, supra note 9. at 6. 
'^Turkish Constitutional Court, File 1994/49, Decision 1994/45-2, Jul. 7, 1994, published in 
Official Gazette 22047, Sep 10. 1994. 
'̂  Tan gives examples of the annulled privatization of 5 cement factories belonging to ÇÎTOSAN, 
which were sold to a French company; similarly, block sales of USAŞ to a Skandanivian 
company were annuled. See Tan, supra note 7, at 26. 
'^ Öz. supra note I, at 49; Seven Bülent, LEGAL. ASPECTS OF PRIVATIZATION: A COMPARATIVE 
STUDY OF EUROPEAN IMPLEMENTATIONS 274 (Dissertation.com, 2002). 

http://Dissertation.com
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actually create monopolies or dominant undertakings in the market. This 
might damage an already fragile Turkish economy. Therefore, Article 2/d of the 
Privatization Act states ''preventing the negative effects resulting from a 
monopolistic structure" is one of the main principles of the privatization 
process. Accordingly, Article 16 of the Privatization Act provided some 
measures in order to protect competitive economy, but this article was revoked 
on 03 July 2005. Actually, after the Privatization Act, the Act on the Protection 
of Competition (hereinafter the "Competition Act") came into force. According 
to a decision of the Turkish Danıştay: 

the Act on the Protection of Competition regulates the area of 
protection of competition as a general act and took effect after the 
Act on Concerning Arrangements for the Implementation of 
Privatization (official number 4046). Thus, the new Act implicitly 
revoked the Article 16 of the Privatization Act and thus the 
Competition Act should be applied to subsequently privatized 
enterprises.''' 

In a narrow interpretation, privatized enterprises are considered to be a form of 
mergers and acquisitions, which places them within the scope of the 
competition law. In this process, competition law must be considered as a tool 
to prevent any negative effects of privatization on the market and should be 
used to restructure the market."" Therefore, the involvement of the Competition 
Authority'' in privatization is essential; the success of privatization in Turkey is 
highly affected by the decisions of the Competition Board. Successful 
privatization requires a full understanding of the regulations and operating 
policies of the Competition Authority in Turkey. 

In general, the involvement of the Competition Authority in the privatization 
process will be under the provisions dealing with merger and acquisition control 

"* See Rahul Dhuniale and Ajit Singh, Competition Policy, Developments and Developing 
Countries. available al http;//w ww.gina.gov .gy/epaJ İnk/TRADE-
RELA'fED%20AGHNDA%2Ü7.pdf (last visited Apr. 3. 2010). 
'̂  Turkish Danıştay File 1995/135, Decision 1995/53 (T' Chamber. Jul. 17.1995). In this article 
the Turkish name of the Court will be used. Often, the English term "Council of State" is used 
because it İs similar to the French Cnunseil d'Etat. However, the name refers mainly to other 
functions performed by the body regarding administration of the state. However, for the purposes 
of this article, the Danıştay (particularly the 13"*̂  Chamber) also serves as the high administrative 
court for privatization and competition law matters. 
*" Ö2. supra note I. al 49. 
"' "The Competition Authority having a public legal personality, and an administrative and 
financial autonomy is established in order lo ensure the formation and development of markets for 
goods and services in a free and sound competitive environment, to observe the implementation 
of this Act, and to fulfil the duties assigned to it by the Act." Compeliiion Act, art. 20. The duties 
of the Authority also includes "permilting mergers and acquisitions." W., art. 27. 

http://ww.gina.gov
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contained in Article 7 of the Competition Act, which provides the general 
framework: 

[t]he merger of two or more undertakings, aimed at creating a 
dominant position or strengthening their dominant position, as a 
result of which, competition is significantly decreased in any 
market for goods or services within the whole or a part of the 
country, or acquisition, except acquisition by way of inheritance, 
by any undertaking or person, of another undertaking, either by 
acquisition of its assets or all or a part of its partnership shares, or 
of other means which confer it/him the power to hold a managerial 
right, is illegal and prohibited....The Board shall declare, via 
communiques to be issued by it, the types of mergers and 
acquishions which have to be notified to the Board and for which 
pennission has to be obtained, in order them to become legally 
valid. 

Consequently, the Competition Authority promulgated the Communique on 
the Mergers and Acquisitions Calling for the Authorization of the Competition 
Board İn 1997 {1997/1, Mergers and Acquisitions Communique). However, the 
Communique covers mergers and acquisitions without any specific reference to 
enterprises under the privatization plan. 

There are fundamentally characteristic differences between examining the 
privatization of state-owned enterprises and examining mergers and acquisitions 
conducted in the open market. The Turkish Constitution requires ail state 
agencies to conduct their transactions with an aim of achieving the best possible 
'public benefit' (kamu yararı)." The interesting aspects of the public benefit 
discussion are that any transaction that violates competitions rules is considered 
to be contrary to the public benefit and thus should be annulled.'^ Considering 
these differences, the Competition Authority promulgated in 1998 the 
Communique on the Procedures and Principles to be Pursued in Pre-
Notifications and Authorization Applications to be Filed with the Competition 
Authority in order for Acquisitions via Privatization to Become Legally Valid 
(Privatization Communique 1998/4). Later, Articles 1 and 7 of the 
Communique were amended in order to include privatizations conducted by 

"̂  There are specific references to the public benefit theory in the Turkish Constitution. See e.g. 
Turkish Const, art. 44-47. Consequently, the Constitutional Court frequently refers to principle of 
public benefit principle. See Saraç Orhan, Kamu Yaran Kavramı [Public Benefit], at 
http://portaİ I .sgb,gov.tr/calismalar/maliye_dergisi/yayinlar/md/ md 139/O.%20SARAC.pdf (last 
visited Apr 5, 2010). 
^ The Danıştay evaluates the public benefit aspects of administrative transactions. For example, 
due to a lack of public benefit, the privatization of the Port of iskenderun was annulled by the 
court. See Danıştay, File 2006/4380, Decision 2005/7997 (13'" Chamber, Nov. 20, 2006). 

http://porta�
http://gov.tr/calismalar/maliye_dergisi/yayinlar/md/
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pubhc institutions and organizations''' other than by the Privatization 
Administration. 

The Communique is one of the safeguards to prevent privatizations from 
being annulled by the courts. A problem wi[İ occur when a privatization is made 
without the necessary investigation by the Competition Authority, because 
undoing a privatization after completion creates many problems. The problem 
of undoing a privatization was clearly stated by a court.^ In the ÇİTOSAN case, 
it was impossible to restore the conditions before the privatization because the 
enterprises had already been handed over to private undertakings."^ 

The aim of the Privatization Communique was stated as facilitating an 
efficient competitive environment after privatization. The Communique grant a 
dual role to the Competition Authority to influence the outcome of the 
privatization. First, Article 4 of the Privatization Communique requires that 
advance notification be submitted to the Competition Board before the tender is 
announced to the public, so that the Board can provide their views on the proper 
method of the sale of the assets to be privatized. At this stage, the Board acts as 
a competition advocate by providing its views on a privatization plan. 
Accordingly, the Privatization Communique specifically provides for 
consultation in the first period of the privatization process, before tender offers 
are released to the public. Second, the Competition Board acts as a law 
enforcement agency, issuing binding decisions regarding particular transactions 
under the mergers and acquisitions control provision in Article 7 of the 
Competition Act.̂ ^ However, the Privatization Communique covers only 
mergers and acquisitions. In other words, the issue and relationship between 
competition and privatization laws is considered only under the narrow concept 
of mergers and acquisitions; any other issues that might arise from privatization 
are considered under the general realm of competition law. 

*̂ "The Administration may authorize organizations to participate in the privatization program 
where it is deemed necessary and beneficial by the Administration, provided a clear definition of 
principles and methods of such authorization be outlined." Law 4046, Concerning Arrangements 
for the Implementation of Privatization and Amending Certain Laws and Decrees with the Force 
of Law, Official Gazette 22124 [Hereafter, Privatization Act], Nov. 27, 1994, art. 4, 
" Ankara Administrative Court, File 1998/773, Decisionl999/101 (6'" Chamber, Feb. 23, 1999). 
*̂ After the annulment of privatization of 5 cement factory belongs to ÇÎTOSAN, the responsible 

public authority decided that "since all the transactions of sales and hand-over to private 
enterprises are completed, there İs a legal and practical impossibility to apply the court's decision. 
Thus, it is impossible to enforce any administrative decision on the company which is not a part 
of the dispute." See Higher Planning Council, Decision 90/1, Mar. 7, 1990, cited by Tan. supra 
note 7. al 26. 
^' See OECD, Competition Law and Policy In Turkey, 8 OECD JOURNAL OF COMPETITION LAW 
AND POLICY 227 (2006)[hereinafter "OECD"]. 
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At this Stage, it is important to point out the role of the Danıştay in the 
privatization process. As a general rule, decisions of independent administrative 
authorities (including the Competition and Privatization Authorities) are 
appealed to the Danıştay as an administrative appellate court. During the last 
decade, the Danıştay has established case law precedents and interpretations 
regarding decisions of these authorities. It is essential to understand and 
evaluate the decisions of the Danıştay as the high administrative court because, 
in Turkey, almost all privatizations are taken to the court by anti-privatization 
movements, usually led by labor unions. Thus, the Danıştay usually makes the 
final decision on the validity of privatization decisions. Accordingly, the tender 
conditions of a proposed privatization should be well-prepared in order to avoid 
annulment of the privatization decisions by the Danıştay. In recent years, many 
privatization decisions have been annulled due to procedural and substantial 
deficiencies. In short, the Danıştay has played an important role in establishing 
the competition rules in Turkey and will continue to play this role for the 
foreseeable future. Next we will examine specific niies produced by the 
Competition Authority within the context of the Privatization Communique. 

m . APPLICATIONS TO BE FILED WITH THE 
COMPETITION AUTHORITY FOR ACQUISITIONS 
VIA PRIVATIZATION 

A. Scope of the Privatization Communique 

The scope of the Communique is stated in Article 2 as: 

excluding the cases listed below, any transfers such that all or a 
part of the partnership shares or the other rights and instruments. 
Cases not caught by this Communique are as follows: 

Transfers to public institutions or organizations, 
including local administrations; 

Transfer of real estates not aimed at producing goods or 
services; 

Sales at capital markets abroad; 

Public offering; 

Provided that provisions in the legislation regarding 
capital markets are reserved, block sales including 
delayed public offering whose duration does not exceed 3 
years; 

Transfers to employees; 
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Normal sales and/or sales upon special order that do not 
create a change in the control of an undertaking in the 
stock market; 

Sales to investment funds of securities and/or investment 
partnerships of securities 

The interpretation of Article 2 reveals that the scope of the application of the 
Communique is limited to mergers and acquisitions. Public offerings and sales 
in stock and capital markets are excluded from the scope of the Communique. 
By doing that, the Authority limits the application of the Communique to just 
the immediate effects of privatizations while further effects that might emerge 
with the creation of dominant enterprises through share accumulations of a 
privatized undertaking by monopolistic enterprises are not considered. 
Considering that the first stage of the application to the Competition Authority 
is for consultancy purposes, the scope of the Communique should have been 
made broader. 

However, this limited scope of the Privatization Communique should not 
lead to a misunderstanding that capital market and stock market sales are 
completely uncontrolled. For example, the Capital Markets Board of Turkey has 
produced specific regulations for privatization through public offering." 
However, these regulations usually cover the issues regarding the regulatory 
power of the relevant public body; they do not give the necessary attention to 
concerns arising from competition law. 

B. Transactions Made by the Competition Board after an 
Application 

Article 7 of the Competition Act gives the Competition Board the power to 
regulate "via communiques to be issued by it, the types of mergers and 
acquisitions which have to be notified to the Board and for which permission 
has to be obtained, in order them to become legally valid" and Article 27/d 
grants the Board the authority "to permit mergers and acquisitions." According 

"̂  For example, the Turkish Capital Market Board must grant special permission for privatization 
through public offering. 

In the sale of shares through public offering including the public offerings relating 
to privatization, the principles other than those laid down in this Communique 
may apply on the issues concerning the periods regarding sales and 
announcement, methods of ads. releases and payments for shares by taking into 
consideration the characteristic and the amount of the public offering as well 
provided that they are approved by the Board. 

Turkish Capital Markets Board. Public Offering Communique on Principles Regarding 
Registration with the Capital Markets Board and Sale of Shares. Communique 1/27, promulgated 
in Official Gazette 23524, Nov. 15, 1998, art. 33 (Special Cases in Public Offerings). 
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to the Privatization Communique promulgated by the Competition Authority, 
the Privatization Administration has to give "pre-notifİcatioıv and obtain 
"authorization' from the Competition Board; these are obligatory conditions to 
be followed for a legally-valid privatization. Accordingly, the Communique 
grants the power to the Competition Board to be involved in tlie privatization 
process in two ways: expressing the 'view of the board' and giving 
'authorization.' These two actions have different legal characteristics; by 
expressing its 'view,' the Competition Board produces a non-binding opinion 
about a privatization before tender conditions are announced to the public while 
on the other hand, 'authorization' is a binding administrative decision by the 
Competition Board that all other public and private bodies have to abide by. 
Thus, these two processes will be examined separately. 

i. View of the Board 

The scope of process where the acquisition is subject to pre-noîification and 
the obligation to obtain the view of the Competition Board is stated in Article 3 
of the Privatization Communique as 

For procedures of acquisition via privatization under the scope of 
this Communique, in the case where the market share of the 
undertaking to be privatized or the unit aiming at producing goods 
and services at the relevant market exceed 20% or where the 
turnover of the same undertaking or unit exceed 20 million Turkish 
Liras or even thoug are res h the aforesaid limits are not exceeded, 
but where the undertaking to be privatized does have judicial or de 
facto privileges, it is necessary to make a pre-notification to the 
Competition Authority before tender conditions are announced to 
the public in order to evaluate the results of such privatization in 
the relevant market, the condition of judicial or de facto privileges 
- if any - of the undertaking to be privatized after privatization and 
it is necessary to take the view of the Competition Board which 
shall be taken as the basis in the preparation of tender conditions 
document". 

The Communique describes the privileges as that 
in the meaning of this Communique, providing that the provisions 
regarding privileged rights and shares had by the State, formed by 
Privatization High Council erved judicial or de facto privileged 
signify all privileges including the monopoly rights not had or 
expected to be able to be not had by other undertakings operating 
in the relevant product market; appeared as a result of the 
undertaking being a public organization; being based on a law or 
otherjudicial regulation or formed as de facto. 
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Accordingly, there is an obligation to make a pre-notification to the 
Competition Authority and obtain their view for transactions exceeding the pre
determined market value or percentage of market shares. Additionally, even 
though the stated nominal limits are not exceeded, if the enterprise being 
privatized has legal or de facto privileges (such as natural or legal monopoly), 
the view of the Competition Board regarding the proposed merger or acquisition 
must be obtained. The Privatization Commun\<\\xG lists a number of such 
privileges but this does not limit the Privatization Authority's discretion, as the 
13"̂  Chamber of the Danıştay"^ held in a case regarding privatization (via 
transferring operating rights for 30 years) of the Port of Çeşme. The 
Privatization Board conducted the bidding without notifying the Competition 
Board, since they concluded that there were no de facto privileges. However, 
there was a submission to the court by the International Transporter's 
Association appealing the revocation of this decision. The applicants claimed 
that the port had de facto privileges due to its geographical conditions, 
transportation connections and mass transport agreements. Thus, the 
Privatization Authority should have notified the Competition Board and have 
obtained their view regarding what effects such privatization could have in the 
relevant market and emergence of possible legal and de facto privileges. The 
Danıştay concluded that, even with the failure to obtain the Competition 
Board's view, the Privatization Board's decision was still legally valid. This 
decision confirms the Privatization Authority's discretion to determine the 
existence or possible existence of de facto privileges. In this case, the possible 
involvement of the Competition Authority would be after the conclusion of the 
privatization. 

ii. Procedure to be Pursued in Pre-Notifications 

The procedure to be pursued in pre-notification is contained in Article 4 of 
the Privatization Communique as: 

Under the scope of this Communique and for acquisitions via 
privatization that are subject to pre-notification, before announcing 
to the public the tender conditions regarding the privatization of an 
undertaking or the unit aiming at producing good or service, the 
Privatization Administration shall pre-notify the Compefition 
Authority in order to obtain the Authority's views.. .The 
Competition Authority forms its view within 40 workdays as of the 
pre-notification's entry into the records of the Competition 
Authority, and notifies it to the Privatization Administration...In 
addition to its professional department view formed within 24 

-" Danıştay, File 2005/7150, Decision 2006/1231 (13'" Chamber, Feb. 28, 2006). 
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workdays, the Competition Authority shall take into consideration 
the view of Privatization Administration, which is taken within 6 
workdays as a reply to Authority's view, and form its view within 
10 workdays. On certain condition this time limit can be extended. 

Accordingly, during the period of preparation of its view in accordance with 
pre-notification provisions, the Competition Board should obtain the view of 
any relevant specialized public bodies (ministries and independent boards) and 
the view of the Privatization Administration. However, this rule does not bind 
the Competition Board to follow the views of the Privatization Authority or 
specialized organizations. Accordingly, in a case"*° regarding the privatization of 
Alkollü İçkiler Sanayi ve Ticaret A.Ş {an alcohol beverage producer), which 
was wholly owned by TEKEL A.Ş. (the state-owned alcoholic beverage 
enterprise), the Competition Board expressed a different view than that of the 
specialized departments of the Competition Authority. The applicant {Tek-Gida 
Is Semiikasi) petitioned for revocation of this decision on the basis that the 
specialized department held the view that the privatization could be damaging 
to the market and thus the company should be divided before privatization. 
However, the Competition Board supported the sale of the Alkollü İçkiler 
Sanayi ve Ticaret A.Ş as a single block and later authorized the privatization. 
However, the applicants claimed that this decision contradicted Article 4 of the 
Communique. The 13̂** Chamber of the Danıştay rejected these claims by 
stating that the Competition Board should take into account the opinions of both 
the specialized public body consulted and the Privatization Administration, but 
there is no rule that binds the Competition Board to follow the view of the 
specialists. As a result, the status of the views of the specialized public body 
and the Privatization Authority in structuring the Competition Board's view are 
supplementary administrative functions (advisory in nature only). In other 
words, the Competition Board has complete and final discretion in forming its 
own opinion. 

It is important to consult other government institutions in forming the view 
of the Competition Board. Thus, the involvement of professional state bodies in 
forming the view of the Competition Board should be better regulated and must 
be based on a practice of sharing experience rather than expressing an opinion 
on a single transaction. With the deregulation of many monopolistic markets in 
recent years, newly-established independent administrative authorities have 
emerged in Turkey: the Telecommunications Authority,^' the Energy Market 

-'" Danıştay. File 2006/1768, Decision 2006/1238 (13"' Chamber, Mar. 01, 2006). 
' ' The Turkish Telecommunications Authority was established as of 15 August 2000, per Law 
4502, January 27. 2000. Turkish Telecommunications Authority, History. at 
http://www.tk.gov.tr/Eng/abo_boa/history.hlml. (last visited Apr. 3, 2010). 

http://www.tk.gov.tr/Eng/abo_boa/history.hlml
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Regulatory Authority,'" and Banking Regulation and Supervisory Authority^^ 
can be given as important examples. These authorities play an important role in 
regulating their specialized markets, especially regarding newly privatized 
public monopolistic enterprises. Thus, there should be better cooperation 
between the Competition Authority and other independent public authorities 
while fomiing the view of the Authority. The Competition Authority should 
establish a unified position with other relevant public authorities to discuss the 
effects of a privatization before expressing an opinion. 

iii. The Legal Status of the View of the Competition Board 

As a general practice in administrative transactions, technical and expert 
public departments are consulted by official decision-makers in order to make 
informed decisions. The involvement of expert public bodies can be in a legal 
form of either 'obtaining the view" or "obtaining the positive view.' "* In Article 
3(1) of the Privatization Communique, there is a requirement for obtaining the 
opinion of the Competition Board. In Article 3(2), there is a requirement to 
obtain "the concurrence of the Board." With these conditions, ifa Communique 
requires either the opinion or concurrence of a particular body, other public 
bodies have to follow this procedure; if they do not, the decision would be 
unlawful.̂ ^ For example, the Ankara 6"' Administrative Court, while annulling 
the privatization of POAŞ (the state-owned petroleum company), ruled that, in 
administrative transactions, all procedural rules that are announced by law 
should be exhausted in order for transactions (o be legalK valid."'*' 

Even though the Competition Act gives the power to the Competition Board 
to declare which types of mergers and acquisitions have to be notified to the 
Board, and for which permission has to be obtained, the Act does not mention 
the legal procedures for pre-notification and obtaining the opinion of the 
Competition Board. This will trigger a discussion whether a procedural rule, 
which is not regulated by the Privatization Act, can be regulated by 

" The Electricity Market Regulator,- Aulhority had been established under Law 4628 and was 
later renamed the Energy Market Regulator)' .authority (EMRA) as per the provisions of the 
Natural Gas Market Law 4646. With the enactment of Petroleum Market Law 5015 and the 
Liquefied Petroleum Gas (LPG) Market Law 5307. the Authority has been commissioned to 
regulate and supervise the petroleum and LPG markets as well. Members of the Energy Market 
Regulatory Board assumed their duties on November 19, 2001. Energy Market Regulatory 
Authorit}', History, ai hnp://\vvvw. epdk.gov.tr/english/default.asp. 
" See Banking Regulation and Supervisory Authority, at hup://www.bddk.org.tr/ 
WebSitesi/English.aspx (last visited Apr. 11. 2010). 

There are often translaled directly from the Turkish as 'obtaining the opinion" or "e.vpressİng 
the positive view." This article will use the more expressive terms in English of 'obtaining the 
opinion' and 'obtaining the concurrence.' respectively, to more accurately describe the process, 
• Tan, supra note 7. at 32. 

'^Ankara Administrative Court, File 1998/773 Decision 1999/lQl (6th Chamber, Feb. 23, 1999). 

http://epdk.gov.tr/english/default.asp
http://www.bddk.org.tr/
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communiques promulgated by the Competition Board. Actually, with the lack 
of such regulations, there is no legal obstacle for the Privatization Authority to 
obtain the opinion of other expert public bodies in order to make sound 
decisions. 

For this reason, the legal status of the opinion of the Competition Board is 
preparatory work rather than an obligatory administrative step that has to be 
followed by other public bodies. Accordingly, in the case regarding the 
privatization (via transferring operating rights for 36 years) of the Port of 
Mersin, the opponents applied to court demanding revocation of the 
Privatization Board's decision to start the bidding process. The 13"̂  Chamber of 
the Danıştay,"*^ when considering the legal status of the opinion of the 
Competition Board, decided that the process of obtaining the opinion of the 
Board was introduced in order to prevent any confusion which might occur due 
to any specific aspects of the privatization and also to prevent problems which 
might occur in the authorization process. In other words, the requirement to 
obtain the opinion of the Competition Board was introduced in order to identify 
any obstacles before the bidding conditions are disclosed and thus enhances the 
efficiency and applicability of the privatization process. As a result, obtaining 
the opinion of the Competition Board should be viewed as an obligatory legal 
procedure to be conducted by the Privatization Authority. However the legal 
status of this opinion is not a binding administrative decision for the 
Privatization Authority to follow. This means that the procedure has to be 
followed by the Privatization Authority but the Authority is not obliged to 
follow the advice of the Competition Board. 

Recently, the Competition Board has been involved in two highly-discussed 
privatizations. First, the Board expressed concern in structuring privatization 
tender offers for the sale of a majority share in Türk Telekom, the state-owned 
monopoly provider of land-line telephone infrastructure. Türk Telekom also 
owned and operated infrastructure for GSM mobile phone services, cable 
television, and Internet access operation. The Board concluded that the sale of 
Türk Telekom should be conditioned upon a requirement that the purchaser sell 
the cable television operation to a different entity within one year after 
purchase, and that the Internet access operation should be established as a 
separate (but wholly-owned) entity within the divested company within six 
months after purchase. The Board further recommended that the dominant 
private sector GSM service providers not be permitted to acquire Türk Telekom 
nor hold a controlling interest in any consortium that submitted a bid. Finally, 
the Board urged that certain communication taxes, which are charged to private 

" Danıştay, File 2006/365c. Decision 2006/4220 (13"" Chamber, Nov. 07, 2006). 
" See OECD, supra note 27. 
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sector operators but not to Türk Telekom, must be eliminated before the sale.̂ ^ 
The Board's recommendation to structurally separate the cable television assets 
was criticized by some government officials who preferred to sell Türk 
Telekom intact, but the Privatization Administration's tender announcement İn 
November 2004 provided that the cable assets would not be part of the sale. The 
final result of the privatization was successful and the Danıştay has rejected 
applications for annulment.''^ 

Opposite to the Türk Telekom example, in August 2004 the Board was 
unsuccessftil in urging disaggregation in another privatization proceeding."' At 
stake were the factories, warehouses, and brands of TEKEL's tobacco products 
division. Although TEKEL's previous cigarette monopoly ended in the 1980s, 
and several multinational firms have since established strong brands in the 
market, TEKEL's overall retail share was still about 60%. It holds even higher 
shares in some segments if the market is subdivided into price-point ranges. 
Introduction of new brands is difficult because cigarette advertising has been 
legally banned in Turkey since 1996 on health grounds.''" The Board 
recommended that TEKEL's brands be divided and sold separately, reasoning 
that the possibility of purchasing a single brand would increase the likelihood of 
entry by more firms not already participating in the cigarette market. It would 
also enable smaller, less wealthy enterprises to participate in the tender auction 
proceedings. The Board added that selling TEKEL's brands as a single block 
would make more likely enforcement action by the Board under Article 7 of the 
Competition Act, once the purchaser was identified. However, recently 
completed bidding contemplates selling the tobacco products division as a 
block.''̂  British American Tobacco placed the highest bid by offering 1.72 
billion USD. The transaction has already been taken to the Danıştay, where the 
case will be subjected to a lengthy court procedure. 

It is important to obtain the opinion of the Competition Board before the 
privatization conditions are announced to the public. Thus, the Privatization 
Communique requires state bodies responsible for conducting privatizations to 
obtain the opinion of the Competition Board. However, in practice this process 
is not as efficient as it should be; the Privatization Authority considers this step 
to be a bureaucratic procedure. However, they should consider it to be a tool to 
cooperate with other state bodies in order to prevent possible difficulties during 

'^ See Turkish Privatization Administration, Privatization of Türk Telecom, at 
http://www.oib.gov.tr/telekom/turktel ekomun ikas>'on. htm (last visited Apr. 5, 2010). 
^ Danıştay, File 2004/5154, Decision 2007/85 {13th Chamber, Jul. 9 2007). 
"" See OECD, supra note 27. 
•̂̂  See Law on Prevention of Harm form Tobacco Products {Tütün Mamullerinin Zararlarının 
Önlenmesi Hakkındaki Kamın) Law 4207, promulgated in Official Gazette 22829, Nov. 26, 1996. 
''•' See Privatization Administration, Tobacco. Tobacco Products. Salt and Alcohol Enterprises 
Inc. (TEKEL), at http://www.oib.gov.tr/portfoy/tekeleng.htm (last visited Apr. 5, 2010). 

http://www.oib.gov.tr/telekom/turktel
http://www.oib.gov.tr/portfoy/tekeleng.htm
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later stages of the privatization transactions. As experienced in the past for 
many privatizations which were annulled by the Danıştay, the process of 
obtaining opinion İs not adequate to prevent possible annulments. Therefore, the 
autliorities should work together from the beginning of the privatization process 
in order to reduce the number of annulled privatization cases. 

vi. Authorization 

a. Acquisitions via Privatization Subject to Application for 
Authorization 

In the previous section, this article examined the involvement of the 
Competition Authority at the beginning of the privatization. The second stage 
where the Competition Board is involved in privatization process is during the 
authorization period. This stage has different characteristics from those of the 
first stage (where an opinion is obtained) because no transaction can be legally 
valid unless it is authorized by the Competition Authority. As a general 
practice, there are minimum requirements for the types of transactions that are 
subject to authorization. Article 5 of the Privatization Communique regulates 
acquisition via privatizations subject to authorization: 

hi acquisition via privatization transactions where pre-notification 
to the Competition Autiiority is compulsory İn accordance with this 
Communique, and in case the total market shares, in the relevant 
product market, of the parties to the acquisition via privatization 
transaction caught by this Communique, though not subject to pre-
notification, exceeds 25% or their turnover exceeds 25 million 
Turkish Liras, it is compulsory to receive the authorization of the 
Competition Board in order for acquisition transactions to gain 
legal validity. 

Accordingly, in a privatization transaction where pre-notificatİon to the 
Competition Authority is compulsory, it is also compulsory to receive the 
authorization of the Competition Board in order for acquisition transactions to 
gain legal validity. Enterprises that do not meet the requirements for pre-
notification, and pre-notification is therefore not applied for, because they do 
not, at the start of bidding process, meet the conditions (set by the Privatization 
Communique) of 20% market share or 20 million Turkish Liras turnover, will 
be under the requirement to obtain authorization if it appears that, during the 
bidding process, the market share will exceed 25% of the relevant market or the 
turnover will exceed 25 million Turkish Liras or the acquiring enterprises has 
25% market share in the market or 25 million Turkish Liras turnover. In these 
cases, it is compulsory to obtain authorization from the Competition Board in 
order for the acquisition transactions to be legally valid. Accordingly, for 
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enterprises that do not require pre-notification and during the bidding process 
their market share or turnover do not exceed the stated figures, there is no 
requirement to obtain authorization from the Competition Board. By stating 
nominal and market share limits for the transactions that are subject to 
authorization, the Communique allows other transactions to be conducted 
without the Board's evaluation and authorization. 

iv. Procedure of Applications for Authorization 

a. Responsible Authority for Application of Authorization and 
Enforcement 

As a genera! rule, in privatization transactions, the Privatization 
Administration must apply for authorization. There are no clear rules regarding 
the application for authorization for the privatization conducted by public 
bodies other than the Privatization Administration. However, Article 7 of 
Privatization Communique states that 

In case transfers via privatization are carried out by other public 
institutions or organizations other than the Presidency of 
Privatization Administration, the provisions of this Communique 
shall also be applied. In this case, those obligations, provided for in 
this Communique, to be fulfilled by the Presidency of Privatization 
Administration shall be fulfilled by the public institution or 
organization to carry out the transfer. 

Accordingly, Baytan argues that on the basis of Article 4 of the Privatization 
Act, if privatizations regulated by the Act are conducted by other public bodies, 
those bodies conduct their duties as agents of the Privatization Administration. 
Accordingly, transferring duties to other public bodies does not relieve the 
Privatization Administration of its statutory obligation. Therefore, other public 
bodies should submit all the necessary documents regarding privatization 
transactions during the pre-notification and authorization period to the 
Privatization Administration; the Privatization Administration must then apply 
to the Competition Authority. 

Determining the responsible public body is important since Article 16 of the 
Competition Act allows the assessment of a monetary fine for not following the 
notification and authorization rules "... for the merger or acquisition 
transactions subject to authorization [that] are committed without the 
authorization of the Competition Board." Accordingly, if these procedures are 

İlhan Baylan, Ö/.HLLEŞTİRME [PRIVATIZATION] 251{TRT Publishing. 1999). 
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not followed, undertakings and associations of undertakings and/or the 
members of such associations will be fined by the Competition Board. Here a 
question arises whether a public authority could be fined for not following the 
notification and authorization procedures. 

Öz differentiates the consequences of not applying for authorization 
according to responsible organizations, the Privatization Authority or private 
undertakings/^ The Competition Act discusses fines for enterprises only if 
incomplete, incorrect or misleading information is provided or transactions 
subject to authorization are conducted without the authorization of the 
Competition Board. Article 12 of the Competition Act states that any party to a 
merger and acquisition transaction may submit the notification. Even though the 
Privatization Authority might be considered as one of the parties in privatization 
transactions, levying a fme against a state body will create some problems for 
the consequences of not following notification and authorization duties. Thus, 
öz claims that the pre-notification duty should be completed by the 
Privatization Authority but the purchasing undertaking must be responsible for 
the authorization process in accordance with the principles stated in the 
Competition Act/'' Öz's interpretation is the most rational one in Turkey; 
applying fines to other state bodies would be problematic. 

b. Authorization Procedure 

Proper application of the authorization period is important because if not 
properly applied, the Danıştay might annul the transaction. Article 6 of the 
Privatization Communique explains how the authorization period should be 
conducted: 

Application for authorization shall be filed with the Competition 
Authority after the tender transaction has been concluded and but 
before the decision of the Privatization High Board regarding the 
final transfer transaction of the undertaking, or the unit aiming at 
the production of goods and services, which shall be privatized, in 
the form of independent files for each bidder to take place in the 
drafE resolution of the Privatization High Board, to be submitted by 
the Presidency of the Privatization Administration to the 
Privatization High Board. It is such that in case the number of 
bidders in the drafl resolution is more than three, the authorization 
application for the other bidders cannot be made before giving a 
notice, to the Presidency of Privatization Administration, on the 
Competition Board Decisions regarding the acquisition transaction 
in respect of the first three bidders... In order to provide that the 

''̂  Öz, supra note I, al 49. 
''Id. 
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examination regarding the authorization application is concluded in 
a fast and sound manner, the Presidency of the Privatization 
Administration forwards to the Competition Authority the 
information and documents received by it regarding all 
undertakings or associations of undertakings bidding for the tender, 
without waiting for the conclusion of the tender. 

The important concern here is that, even though the authorization application 
is made after tender transaction has been concluded, if more information and 
documents reach the Privatization Authority, before the conclusion of bidding, 
affecting participants in thebidding other than those already submitted in the 
pre-notification application, the Authority must deliver the new information and 
documents to the Competition Authority immediately/^ The timing of the 
authorization application is also important as the Privatization Authority should 
apply for authorization after the bidding but before the final transfer of the 
enterprises. This is important because, in past experience, enterprises were 
transferred to private owners before all the procedural work had been 
completed. This created problems if the transactions had not been authorized by 
the Competition Authority. Therefore, the Privatization Authority should wait 
for the Competition Board's authorization before transferring enterprises to 
private owners. 

VÜ. Examination of ttie Authorization Application 

There is no binding rule in the Privatization Communique regarding how to 
examine an authorization application. However, Article 7 of the Privatization 
Communique states that 

in respect of the provisions of the Mergers and Acquisitions 
Calling for the Authorization of the Competition Authority No. 
1997/1, which was issued based on article 7 of the Act on the 
Protection of Competition No. 4054 and which entered into force 
after having been published in the Official Gazette dated 
12.08.1997 and numbered 23078, those not contrary to this 
Communique shall continue to be applied for acquisition via 
privatization transactions 

Expanding upon Article 7 of the Privatization Communique, Article 6 of the 
Communique No: 1997/1 (Mergers and Acquisitions) states that 

The Competition Board shall assess mergers and acquisitions in 
accordance with Article 7 and subsequent articles of the Act. In 

'*'' Baytan, supra note 44, at 251. 
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this assessment, in particular: a) the structure of the relevant 
market, and the need to maintain and develop effective competition 
within the country in respect of actual and potential competition of 
undertakings based in or outside the country, b) the market position 
of the undertakings concerned, their economic and financial 
powers, their alternatives for finding suppliers and users, their 
opportunities for being able to access sources of supply or for 
entering into markets; any legal or other barriers to market entry; 
supply and demand trends for the relevant goods and services, 
interests of intermediaries and end consumers, developments in the 
technical and economic process, which are not in the form a barrier 
to competition and ensure advantages to a consumer, and the other 
factors shall be taken into account. 

Accordingly, the Competition Board, in authorizing privatization 
transactions, will apply the same principles as those used in the examination of 
acquisition transactions conducted between privately-owned enterprises. In 
general, the Competition Board may authorize a merger or an acquisition on the 
condition that other measures deemed appropriate are taken, and that certain 
obligations are complied with. Mergers and acquisitions which do not create a 
dominant position or strengthen a dominant position as a result of which 
effective competition shall not be significantly impeded in the country or in a 
part of it, will normally be authorized. Conversely, mergers and acquisitions 
which create a dominant position or strengthen a dominant position as a result 
of which effective competition shall be significantly impeded in the country or 
in a part of it will not be authorized. The decision of the Board regarding 
mergers and acquisitions is final and must be enforced but it can be appealed to 
the Danıştay. 

The Competition Authority reviewed 33 privatization transactions between 
2000-2005 - none in 2001 or 2002 - but 13 in 2003 alone, and this number 
increased to 20 in 2004.'' In general, the Board has permitted the establishment 
of efficient-scale firms while resisting the creation of post-privatization 
monopolies. It is useful to examine some of these decisions. 

In 2003, there was a case regarding the alcoholic beverages division of 
TEKEL - the former state monopoly for alcohol products. This monopoly was 
removed before the tender, and the Board authorized a block sale of TEKEL's 
alcoholic beverage production facilities.''^ The Board found that, in the three 
related markets (beer, wine, and rakı and other hard alcoholic drinks) TEKEL's 
share was either less than dominant or subject to vibrant new entries that made 

See OECD, supra note 27. 
See OECD, supra note 27. 
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protection of dominant position unlikely. This decision was in line with the 
opinion expressed in the pre-notification period. Finally, the Danıştay rejected 
the application to annul the privatization.^ 

There was another case from 2003 case regarding the privatization of 
IGSAŞ, a state-owned enterprise that manufactured nitrogenous and composite 
fertilizers.^' The Board had not authorized an earlier attempt to privatize this 
company in 2000 because the potential buyer already had an important presence 
in the relevant market. The 2003 proceeding resulted in the sale of IGSAŞ to a 
enterprise that had no existing presence in the industry; thus, it was authorized 
by the Competition Board. This case is an example of the power of the authority 
in determining the conditions and final outcome for privatizations in Turkey. 

In a 2004 privatization proceeding involved TÜPRAŞ, a state corporation 
that held 86% of Turkey's petroleum refining capacity, the Competition Board 
authorized the sale of the firm to a German subsidiary of a Russia-based 
company, but noted that any new refining capacity investment by the firm 
would be assessed for entry deterrence effects on potential entrants into the 
refining market.^" Before the privatization, the petroleum refining industry was 
de-regulated and another independent public authority, the Energy Market 
Regulatory Authority (EMRA), was established to supervise the energy 
markets. There were some procedural problems regarding this privatization 
which led to annulment of the privatization by the Danıştay.^ A new 
proceeding was initiated and the enterprise sold to a Turkish consortium. This 
time the privatization was authorized by the Competition Board and an 
annulment application to the Danıştay has been rejected. Also privatized in 
2004 were ESGAZ and BURSAGAZ, two natural gas distribution companies 
that had been affiliates of Turkey's vertically-integrated natural gas company. 
The Board authorized acquisition of the companies by private sector firms 
without setting any conditions because the highest bidders had not previously 
operated in the market and the sector was in any event heavily regulated under 
the Natural Gas Market Law.̂ " 

These examples of privatization indicate the general characteristics of the 
privatization as conducted in Turkey. As indicated by these examples, almost all 
privatizations are taken lo court by anti-privatization movements, usually led by 
labor unions. In recent years, many privatization decisions have been annulled 
due to procedural and substantial deficiencies, creating many problems for the 

^'''TEKEL 'in Salıyım İptal İstemine Red [Rejection of Desired TEKEL Sale Cancellation]. SABAH, 
Jun. 16, 2006, available at http://arsiv.sabah.com.tr/2006/06/16/ ekol38.html (last visited Apr. 5, 
2010). 
'̂ See OECD, supra note 27. 

^^ Danıştay. File 2005/9060. Decision 2006/1970 (13"' Chamber, Apr. 26, 2006). 
^^ See OECD. supra note 27. 
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economic program of the government. Accordingly, all tender conditions and 
legal preparation should be prepared well in order to avoid revocation of 
privatizations by the Danıştay. 

viii. Giving Authorization Contradictory to the Opinion of the 
Board Provided in Pre-Notification Period 

As mentioned above, the involvement of the Competition Authority in the 
privatization process happens at two stages: the first time is during the stage of 
expressing an opinion. It is necessary to make a pre-notification to the 
Competition Authority and obtain the opinion of the Competition Board before 
tender conditions are announced to the public in order to anticipate the results of 
such privatization in the relevant market and the condition of judicial or de facto 
privileges. The second point is to get authorization from the Competition 
Authority after bidding is competed but before transferring enterprises to private 
owners. Accordingly, İt is important to discuss whether developments during 
the bidding period have an effect on the Competition Board's decision of 
authorization or whether the Board can make a decision which contradicts the 
previously expressed view. The answer to this question will also demonstrate 
the differences İn legal status between the expressing an opinion and the 
authorization. 

The case regarding the privatization (via transfer of operating rights for 36 
years) of the Port of Mersin clarifies the legal status of these two types of 
decisions of the Competition Board. In the pre-notification period, the 
Competition Board expressed an opinion that the Port must be divided into two 
parts to then be sold to two different undertakings. However, the state office in 
charge took some measures to prevent the establishment of a dominant position 
and sold the port intact. During the authorization period, by considering the 
conditions of the privatization regarding supervision of the port, the 
Competition Board decided that those measures would facilitate most of the 
conditions that would have been reached by dividing the port. Thus, the Board 
decided that the characteristics of Ortak Girişim Grupları (which placed the 
highest offer) would probably not establish a dominant position or strengthen a 
dominant position in the market. The 13'*̂  Chamber of the Danıştay, ruling on an 
application for annulment of the privatization of the port, stated that the 
assessment of the Competition Board was not unlawful even though it 
contradicted to the view expressed earlier.^^ This means that expressing an 
opinion by the Competition Board does not bind the Board to the same 
assessment during the authorization period. 

As a result, the dual role of the Competition Authority during privatization in 

Danıştay, File 2ü06/365c, Decision 2006/4220 (.13"' Chamber. Nov. 07. 2006). 
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Turkey has different legal characteristics; in the pre-notification period, the 
Board acts an expert public body and expresses a non-binding opinion regarding 
a privatization. During the authorization period, the Board acts as a public 
authority and issues a binding decision by either authorizing or not authorizing 
the privatization after the bidding period is completed. An overall evaluation of 
the involvement of the Competition Authority in privatization in Turkey can be 
described as vertical bureaucratic. Therefore, the rules do not have the 
necessary depth to create the most efficient practice, which makes discussion of 
the efficiency of the rules a necessity. 

IV. EFFICIENCY OF THE RULES: GOING BEYOND 
BUREAUCRACY TO COOPERATION 

In a meeting in 1999, the president of the Competition Authority clearly 
stated that "[we] are fully aware of the importance of the cooperation amongst 
the Competition Authority, the Privatization Authority anti other public 
departments ... we will try to improve already positive relationships."^^ It is 
obvious that strong cooperation between the institutions is necessary for the 
efficiency of the privatization transactions.^'' This cooperation should start in the 
early period in order to reduce the possibility that the transaction will break 
down at the advanced stages. Accordingly, obtaining the opinion of the 
Competition Board, as regulated in the Privatization Communique, should be 
understood as working together to establisli the tender conditions. However, in 
the last 10 years of the application of the Privatization Communique, the 
relationship between the Competition Authority and the Privatization Authority 
has not be able to go beyond the application of formal bureaucratic procedures. 
Thus, expressing the opinion of the authority should be interpreted as more than 
just a procedural administrative transaction.^^ 

Divergence in the approach to privatization between the Privatization and 
Competition Authorities occurs due to their diverse roles in privatization 
transactions. '̂̂  The Privatization Authority is under constant pressure from the 

^̂  Muftaoglu, supra note 9, at 3. 
^' Öz, supra note 1, at 46. 
^^ İnan Nurkut, REKABET POLITIKASI VE ÖZELLEŞTIRME SEMPOZYUMU, 5 KASIM 1999 
[COMPETITION POLICY AND PRIVATIZATION SYMPOSIUM, 5 NOVEMBER 1999] 82 {Competition 
Authority. Ankara, 2000). 
^'^ The major targets of the privatization program are primarily; 

o to minimize stale involvement in the industrial and commercial activities in the 
economy, 

o to provide legal and structural environment for free enterprise to operate, 
o to decrease the financial burden of State Economic Enterprises on the national 

budget, 
o to transfer privatization revenues to the major infrastructure projects, 
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government to finalize certain privatization projects within pre-determined time 
limits. Therefore, sometimes they finalize privatizations without giving 
consideration to the likely involvement of other public bodies and courts. For 
this reason, in recent years, many privatization transactions have been annulled 
by the courts. Moreover, İt is a well-known experience, in comparative 
jurisdictions, that competition authorities do not adapt to systems easily; other 
public bodies resist power-sharing with new institutions as well.̂ *' It İs clear that 
the Turkish Competition Authority experienced similar problems in its early 
period of establishment. However, it can be claimed that the position of the 
Competition Authority İn Turkey has now been settled. 

There should be better understanding of the process and goals of the 
privatization and competition rules. First of all, there should be common 
understanding of the requirements for proper competitive environments in order 
to achieve maximum public benefit from privatization. The general principles of 
privatization should cover possible effects on the market and should be 
designed to prevent negative ones. Turkey already has a functioning 
competition law to prevent such an t i-com pet it ive effects of privatizations on the 
market. Some countries conduct privatization while disregarding competition 
rules. For example, in post-Soviet countries there was a problem because 
privatizations created privately-owned monopolies due to a lack of competition 
rules.''" Similarly in Croatia, although privatizations meet necessary conditions 
to be controlled by the Competition Authority, it had no input regarding 
privatizations.*'' 

Moreover, the lengthy process of privatization due to time-consuming 
bureaucracy might cause annulments by the courts of approved privatizations. 
In the early period of privatization practice, the process took very long; during 
the period the value of the undertakings and market conditions had changed so 

o to expand and deepen the existing capital market by promoting wider share 
ownership, 

o to provide efficient allocation of resources. 
Privatization Administration, Targets of the Privatization Program, available at 
http://www.otb.gov.lr/baskanlik/ozellestirme_amac_eng.hlm (last visited Apr. 5. 2010). 
^ For example. Competition authorities in Middle Eastern countries are experiencing similar 
problems. See Dabbah Maher, COMPETITION LAW AND POLICY IN THE MIDDLE EAST (Cambridge 
University Press. 2007). 
^' Ege Tavuz, REKABET POLITIKASI VE ÖZELLEŞTIRME SEMPOZYUMU, 5 KASIM 1999 [CoMPErmoN 
POLICY AND PRIVATIZATION SYMPOSIUM, 5 NOVEMBER 1999] 75 (Competition Authority. Ankara, 
2000). 
" See John S. Earle and Saul Rstrin. PRIVATIZATION. COMPETITION AND BUDGET CONSTRAINTS: 
DisciPMNiNG ENTERPRISES IN RUSSIA (Stockholm Institute for Transitional Economies, 1998) 
available ai hUp://ssm.com/abstract=87113 or doi:I0.2139/ssni.87113 (last visited Apr 5, 2010). 
^̂  See Bojana Vrcek, Croatian and EC Competition Law: State and the Problem of the 
Adjustment Problem, 5 EUR. BUS. ORG. L. REV. 363 (2004). 

http://www.otb.gov.lr/baskanlik/ozellestirme_amac_eng.hlm
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the Danıştay was forced to annul approved privatization decisions.̂ "* Therefore, 
some privatizations were withdrawn due to changes in market conditions even 
before the involvement of the Competition Authority. 

Even if the expected level of cooperation between the Privatization 
Authority and the Competition Authority is achieved, the system will not be 
efficient in preventing all the negative effects on the market. The Turkish 
market is open to monopolistic behavior, especially by recently privatized 
former public monopolies. For example, Türk Telekom's dominant position in 
the land-line market has not been solved even though more than three years has 
passed since the hand-over was completed. Similarly, the requirement to 
establish other refineries after the privatization of TÜPRAŞ (the state petroleum 
refinery company) has not fully been attained yet. Some refinery licenses to 
other enterprises have just been granted by the Energy Market Regulatory 
Authority but the market is still dominated by TÜPRAŞ. 

Understanding the principles of privatization from the competition law 
perspective regarding only the control of mergers and acquisition is not 
sufficient; there should be further consideration of the effect of transactions on 
the market. In this case, the tools of other control mechanisms (i.e. preventing 
cartels and dominant positions) should be activated. It has been clearly stated by 
the president of the Competition Authority that "these rules [Privatization 
Communique] are applied to the period before the transfer of enterprises to 
private owners. It is obvious that privatized enterprises will be subjected to 
competition laws. The Competition Authority is free to activate any tools in 
order to facilitate functioning competitive market economy." Even though 
some privatization transactions might escape the strict control of the 
Competition Authority due to political pressure that is a product of the 
governments' commitments to privatization aims, the Competition Authority 
should play an active role in order to prevent anti-competitive behaviors in the 
market.*'̂  However, there is no specific regulation applied to situations that arise 
after the privatization.^^ At this point, especially those rules that aim to prevent 
cartels and dominant positions will have special importance. ** Accordingly, the 
elimination of barriers to facilitate the subsequent opening of markets to 
competition often requires setting up a new set of rules.̂ ^ Whenever there are 
deficiencies in newly privatized and deregulated sectors, state action should be 

" See e.g.. Danıştay, File 1994/7425, Decision 1997/2 (10"^ Chamber, Jan. 28, 1997), reprinted in 
94 DANIŞTAY JOURNAL 707 (1997). 
'̂* Muftoglu. supra note 9. at 3. 

^ Siragusa, supra note 11. at 1006-10. 
^' The period after privatization is called "the third stage' of privatization. See Yalova, supra note 
12, at 14. 
*̂ Muftoglu, supra note 9, at 3. 

^' Almon, Dominguez. and Gomez, supra note 4, at 4. 
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principally aimed at stimulating competition and improving regulation.™ For 
this reason, in non-competitive environments, privatization should be carried 
out alongside an adequate restructuring of the sector of the economy." Thus, 
the privatization, competition and market liberalization and deregulation 
policies should be coordinated. 

In practice, it is obvious that privatization and deregulation are not sufficient 
to ensure competitive markets. For example, in Spain, some enterprises that 
used to operate under conditions of natural monopoly and monopolistic 
behaviors were privatized but those conditions remained even after the 
privatization.^^ As experienced by the countries that have previously gone 
through what Turkey is now going through, there might be some problems of 
taking public monopolies and making them private monopolies or dominant 
undertakings.̂ "* If not prevented in the early stages, these problems will require 
huge efforts to solve in the later stages. Similar to the Spanish experience, for 
example, in Turkey, newly privatized Türk Telekom and Internet service 
provider TTNet (wholly owned and operated by Türk Telekom) have huge 
dominance in the market. TTNet has more than a 90% of market share in the 
internet service-providing market. This is a result of the belief that opening up 
the market will automatically create a competitive environment. Although, there 
are tens of internet service providers in the market, none can even challenge the 
dominance of the TTNet. Accordingly, in many cases, privatization and 
deregulation have not been sufficient to bring a competitive environment to the 
relevant market. Therefore, the state agencies should be attentive to ensure the 

''^ In the case of privatizations carried out in Spain over recent years, some of the major state-
owned enterprises were sold off before the marlcets were liberaUzed. The privatization of 
ENDESA (electricity). Red Electrica Espanoia (REE - an electricity carrier). REPSOL (oil) or 
TABACALERA (tobacco/food) were basically a transfer of companies from public to private 
hands but still maintained a monopolistic control over the areas in which they operated. Jd at 11. 
'̂ The Spanish electricity providers warned the Government in 2002 that they were not prepared 

to carry out the necessary investments if they were not allowed to set the prices they wished. The 
result has been a rise İn energy prices, when the Government, in recent years, had promised that 
costs would fall. Id at 18. 
^̂  Examples are lENAGAS (gas distribution), REE (an electricity carrier) o RETEVIS1ÖN (a TV 
signal broadcaster), among others]. See id. 
" The Spanish telecommunications market is a clear example of this. Liberalization measures 
have "brought important benefits, inglixung a drop in prices, services innovation, wider use of 
services, setting-up of new networks (particularly broadband), and the availability of Internet 
services for families and firms. According to data from the Ministry for Science and Technology, 
the reduction, both accumulated and in real terms, in fixed telephony prices from the introduction 
of liberalization up until November 2001 was 16.4% for local calls. 52.24% for provincial calls, 
75.97% for inter-provincial calls, 70.13% for international calls and 58.84% for calls from mobile 
phones to fixed sets. However, the figures show that TELEFONICA still controls around 90% of 
the fixed telephony market (the last remnant of the monopoly up until January 1, 2001). This 
market share was the highest of all the traditional telecom in the EU markets. See id. at 19. 
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effective accomplishment of conditions required for competition. The 
regulatory authorities should not refrain from re-regulating or establishing a 
new framework of regulations to promote competition and to make sure that 
certain economic and social objectives are met. 

Accordingly, in the center of the global trend of deregulation, competition 
laws are increasingly in conflict with administrative laws that have had the 
comprehensive authority to govern regulated industries. If this problem remains 
unsolved, this could unfairly impose weight on individual enterprises to cope 
with no longer necessary regulations and, more importantly, hinder sound 
development of the industries as a whole.̂ "' Privatization and deregulation 
policies in many massive state markets have created independent regulatory 
authorities. This expansion of the role of sector regulators has increased the 
chance for conflict with the competition authorities. This case is not unique to 
Turkey; for example, in Korea, a report clearly stated the there is a high level of 
conflict amongst regulatory authorities.^^ 

Therefore, there should be advanced cooperation arrangements between 
regulatory state departments in order to minimize anti-competitive intrusion into 
the market. The Competition Authority should overtake some consultancy 
responsibilities from these regulatory agencies.̂ *' However, In Turkey, even 
though there is no rule to prevent any public body from asking the opinions of 
other public bodies on certain subjects, this is not used efficiently.^^ There is 

^'* See Kim Suju, Relationship between Competition Aiilhorify ami the Regulatoiy Authority 
regarding (he Power to Regulate Abuse of Market Dominance, (JNCTAD's Seventh Session of 
the Intergovernmental Group of Experts on Competition Law and Policy, Geneva. Switz.. Oct. 
30-Nov. 2, 2006. 
''̂  Similar problems have occurred in South Korea 

... in the telecommunications industry", overlaps in regulations by the competition 
authority and the regulatory authority have been pointed out since the enactment 
of the legal provisions banning telecommunication companies' unfair business 
practices. Even though the two sides signed an agreement on this issue on three 
occasions, they are still at odds with each other over amending and enforcing 
Telecommunications Business Act and the notification on types and criteria of 
prohibited behaviors in the telecommunications industry. Moreover, the 
competition authority has raised questions from the perspectives of competition 
policies about a couple of the regulatory authority's policies including subsidies 
for mobile handsets and authorization of telecommunications service charges. As 
for KFTC's attempt to reinforce its law enforcement in the broadcasting industry, 
Korean Broadcasting Commission is planning to incorporate competition law-
related provisions in the Broadcasting Act to block KFTC's intervention in the 
industry. Id. 

'^ Tan, supra note 7. at 34. 

''' For example, the French Telecommunications and Posts Regulator (ARCEP) emphasizes their 
relationship with France's Competition Authority; the Chairman of the ARCEP informs France's 
competition authority, the Conseil de Competition, of any abuses of a dominant position and 
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one cooperation protocol between the Competition Authority and the 
Telecommunication Authority^^ but this protocol is hardly utilized by the 
authorities. 

As a developing economy and candidate country for the EU, Turkey should 
have a better regulatory scheme for recently privatized and deregulated markets. 
For example, Romania has managed to create better cooperation between 
regulatory authorities/^ The relationship between the Romanian Competition 
Authority and other regulating authorities takes either the form of cooperation 
agreements**** or of cooperation by means of participation in the Inter-ministerial 
Competition Working Group Cooperation, which was a product of EU 
regulations. Market globalization and EU integration require a continuous 
screening of the legal developments that take place at EU level so as to ensure a 
prompt transposition of any new element of the acquis communautaire^^ The 

practices which hamper the free exercise of competition of which it becomes aware in the area of 
postal activities. It may also call on the Conseil de Competition for an opinion on any other 
question under its jurisdiction. See French Telecommunications and Posts Regulator. Introducing 
ARCEP/Presentation. at http://www.arcep.fr/index.php?id=13&L=l (last visited Apr. 5. 2010). 
*̂ Turkish Telecommuniciations Authority, TK He RK Arasında İşbirliği Protokolü [Cooperation 

Protocol Between the Competition Authority and the Telecommunications Authority]. available at 
http://www.tk.gov.tr/tkekscni3/protokoI.HTM (last visited Apr. 5. 2010). 
^̂  It is stated in a report that "Competition Council has played an important role [in Romania] 
within the regulatory reform process, as part of a privatization programme, by its vocation to 
impose divestiture measures of breaking the existing monopolies, to control or prohibit economic 
concentrations that threaten the market structure. A strengthen cooperation with regulatory 
institutions was established in these cases in order to ensure the reforms efficiency." See 
Romania's Experience on the Relationship between the Competition Authority and the Sector 
Regulators. UNCTAD's Seventh Session of the Intergovernmental Group of Experts on 
Competition Law and Policy, Geneva, Swilz., Oct, 30-Nov. 2, 2006. 
^° With a view to improve the co-operation with other regulatory authorities, the Competition 
Council has concluded Collaboration Protocols with the following authorities: the National 
Regulatory Authority in the field of Communications, the National Regulatory Authority in the 
field of Energy, the National Regulatory Authority in the field of Natural Gas, the National 
Regulatory Authority for Public Municipal Services, the National Securities and Exchange 
Commission and the Insurance Supervisory Commission. See id. 
'̂ At the initiative of Competition Council, the Inter-Ministerial Working Group on competition 

issues was set up in 2004 to promote competition in all sectors and ensure the prevalence of 
competition legislation over other normative acts. Within the Group, the institutions involved are 
represented at the level of Secretary of State. Depending on the subject approached, 
representatives of other public administration authorities, organizations and non-governmental 
associations, representatives of entrepreneurs, manufacturers or other undertakings can participate 
as guests İn its reunions...The Inter-Ministerial Working Group on competition issues is an 
unincorporated body, that works besides the Competition Council and whose permanent members 
are". Competition Council, Ministry of Economy and Commerce, Romanian Presidency, The 
Prime Minister, Ministry of Justice, Ministry of Public Finance, Ministry of Communications and 
Information Technology, Ministry of Transport, Constructions and Tourism, Ministry of 
Environment and Waters Management, Ministry of Health, Ministry of Education and Research, 

http://www.arcep.fr/index.php?id=13&L=l
http://www.tk.gov.tr/tkekscni3/protokoI.HTM
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main working instrument within the Inter-Ministerial group is the Regulatory 
Impact Analysis, which ensures that the decision-making process is based on 
clear and accurate information regarding the costs and benefits of the regulation, 
with a view to prevent any negative effect on the market.**' 

One should not forget that competition law is a relatively new concept to 
Turkey even though it was enacted more than 15 years ago. Therefore, it is a 
constantly-evolving process. This evolution should be strengthened by 
following the examples from the world, especially from the EU. Turkey is a 
candidate country to the EU and the future of Turkish law is determined by the 
new social-political agenda, which is harmonization of Turkish law with 
European law. Therefore, any change in competition law in Turkey should be 
in harmony with the developments in the EU law. It is a legal obligation of 
Turkey to harmonize her competition law with those of the European Union. 
Competition Policy is one of the titles of chapters under negotiations that started 
on October 3, 2005. Therefore, it is required that Turkey, in the field of 
competition policy as in the other policy titles should bring its agencies, 
administrative capacity, and administrative and judicial systems to the level of 
the European Union standards so as to provide harmony with the acquis 
communautaire related to competition.^^ 

Ministry of European Integration, Ministry of Agriculture, Forests and Rural Development, 
Ministry of Adminislration and Interna) Affairs. See id. 
*̂  For example, in Romania since Februar>' 2006, a representative of the Competition Council has 
access to the documents submitted for debates of ihe Consultative Council of the National 
Regulatory Authority in the field of natural gas. The Competition Council's representative may 
participate and present the official Competition Council's point of view in the meetings where 
important matters from competition point of view are to be discussed. The participation in these 
meetings allows the permanent monitoring of the natural gas market; the foreseen impact of it is 
the prevention of adopting new regulations that could affect the normal competition environment 
on the Romanian market. See id. 
^^ At the Helsinki European Council held on December 10-11, 1999. Turkey was recognized as a 
candidate country to join the European Union; the Brussels European Council decided to start the 
accession negotiations with Turkey on October 3, 2005. European Commission, T(JRKEY: 2005 
PROGRESS REPORT 3 (2005), available at http:// 
ec.europa.eu/enlargement/archives/pdf/key_documents/2005/package/sec_l426_ final_ 
progress_report_tr_en.pdf (last visited Apr. 5, 2010). 
'̂' Customs Union Agreement. Official Gazette 26303, Sep. 28, 1996). 

^̂  The Competition Authority (TCA) clearly states their commitment to harmonisation: 
The TCA regularly examines the entire secondary legislation applicable in the 
European Union with a view to realizing the fomiulation of its policy and 
adopting the primary and secondary legislation for addressing the specific issues 
related to competition In line with the relevant acquis regarding competition. So 
far, the TCA has adopted communiques concerning mergers and acquisitions, 
motor vehicles, vertical restraints, research and development agreements. The 
European Union has been preparing Regular Reports on Turkey's Progress 
Towards Accession, and competition policy is one of the chapters where the 

http://
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V. CONCLUSION 

The relationship between privatization and competition laws emerged 
because privatization of state-owned enterprises is considered to be part of 
mergers and acquisitions. Privatization is administrative work that should be 
conducted with an aim of providing the highest possible public benefit. 
Moreover, most of the privatized enterprises have a dominant role in the market 
because they are big enterprises with monopolistic pasts. For this reason, there 
is a requirement for co-operation between the Privatization Authority and the 
Competition Authority when privatizing such enterprises. Healthy functioning 
of such co-operation in the privatization process requires sufficient legal 
regulation. Such regulation should have been considered under the Privatization 
Act. The basic regulations for the involvement of the Competition Board in the 
privatization process could have been made in the Privatization Act while 
further detailed regulations can be made via secondary legislation produced by 
the Privatization and Competition Authorities.*^ 

Considering regulations, process and characteristics of privatized enterprises, 
basic regulations have been produced in order to solve any competition 
problems that might arise. However, the regulations are not sufficient to solve 
all possible problems and thus must be improved. The first step that should be 
taken is to improve the cooperation between the Privatization Authority and the 
Competition Authority. These bodies should go beyond the application of 
formal bureaucratic procedures to cooperate and work together better. The 
second step that should be taken is to improve the cooperation between the 
Competition Authority and other public bodies. According to the Turkish 
Constitution, achieving the best public interest in terms of quality and price in 
order to meet the end users needs represents a common responsibility of the 
Competition Authority, the regulatory authorities, as well as of the service 
providers. 

European Commission assesses whether Turkey possesses the ability to assume 
obligations for membership. Further work İs İn progress, which is in relation to 
the adoption and application of secondary legislation about Ihe other competition-
related matters. As part of the work undertaken for the purposes of alignment with 
the relevant acquis, the officials of the TCA, the State Planning Organization and 
the Secretariat General for EÜ Affairs met the officials of the European 
Commission DG Competition and DG Enlargement in Brussels in March in 2005. 
During Ihe meeting the parties they exchanged views related to alignment and 
agreed on the future course of alignment. This meeting points out the beginning of 
an enhanced cooperation for rendering the competition legislation of Turkey 
closer to the EU acquis. 

Turkish Competition Authority, European Union Process: In General, at http: 
//www.rekabet.gov.tr/index-php?Sayfa=sayfahtml&Id=2l2 {last visited Apr. 10. 2010). 
** Tan, supra note 7, at 44. 

http://www.rekabet.gov.tr/index-php?Sayfa=sayfahtml&Id=2l2
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The final goal of actions taken by Competition Authority to establish an 
enduring structure of cooperation with the players acting in regulated markets is 
to promote the best solutions for the functioning of these sectors in terms of 
competition, transparency and efficiency. This can be achieved only through a 
steady exchange of ideas between the Competition Authority, other regulatory 
authorities, the service providers and the consumers in these markets. 
Accordingly, authorities should establish a better relationship of cooperation in 
order to prevent privatization transactions being annulled by the courts and thus 
damaging the economic programs of the governments. The cooperation should 
involve not only two public authorities but it should also bring any body that 
has power in the regulation of privatized markets. Moreover, privatization 
should be considered more than just mergers and acquisitions; there should be 
extensive preparations for any anti-competitive behavior that might arise before, 
during and after the completion of privatizations. 

In short, public authorities should establish a cooperation network which 
should be built on efficient collaboration tools. In other words, state bodies 
should abandon the application of rigid vertical bureaucratic procedures in favor 
of a more horizontal and inclusive cooperation process. 
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