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FOREWORD

At the time of writing, the world population has exceeded eight
billion people. Needs and production-consumption have increased in
step with population growth. In this context, the increase in industrial
production brings along the need for raw materials, electricity, fuel and
energy. In order to fulfill these needs, underground and surface
resources have been used more intensively and in larger quantities, and
the common wealth of humanity is rapidly dwindling and on the verge
of disappearing. In addition, a negative result of industrialization is
environmental pollution, and the seas have also been adversely affected
by this situation. The seas, which are the source of nutrition and
livelihood for more than one billion people globally, are becoming more
polluted with each passing day, especially due to plastic wastes, fossil
fuel residues and chemical wastes, and the diversity and even existence
of sea creatures is in danger.

Although environmental awareness has increased in recent years
and promising steps have been taken in some industrial countries in the
fields of the environment and sea cleanup through public concern, the
new conditions brought by the Covid-19 pandemic and the energy
needs arising as a result of wars affecting global production have
increased the demand for fossil fuels even more. The negative effects
of this situation are not regional, but global.

As Ankara University Asia-Pacific Research Center (APAM), we
decided to include the subject of “Industrialization and Marine
Resources™ among the academic endeavors we planned to undertake in
2022. With the contribution of the Embassy of Japan, we presented the
views of Turkish and Japanese scientists to the public in a panel that we
organized, focusing on the current state and future of marine resources
in a wide geography from the Mediterranean to the Sea of Japan. This
study is the transcription of the presentations of the researchers who
contributed to the panel. In addition to our gratitude to the speakers who



participated, we would like to thank His Excellency SUZUKI Kazuhiro,
Japan's Ambassador to Turkey, for his gracious support of this project.
We would also like to thank our university rector, Dr. Necdet
UNUVAR, for his continued support of our work, as well as our
gratitude to the management of Ankara University.

Prof. Dr. A. Merthan DUNDAR
Director of APAM



Ambassador SUZUKI Kazuhiro’s Remarks

First of all, I would like to thank Prof. Dr. A. Merthan DUNDAR
as well as APAM Asia Pacific Research Center for co-hosting this
year's online symposium with the embassy of Japan. I'd also like to
emphasize that as a result of a great corporation between our two co-
hosts. We've been able to realize very valuable participation of scholars
and experts from both countries who are active on the front lines of a
timely thing.

This joint enterprise between APAM and our embassy was started
last year and the first symposium last march was held under the title of
new world in post-COVID period. Obviously, we are able to conduct a
very stimulating and timely discussion. By the same token I think we've
been already quite successful in selecting a timely theme for this year's
symposium. Today we are going to discuss maritime issues,
industrialization and marine resources comparing the Mediterranean
Sea and the Sea of Japan.

I'm going to Antalya just after this to participate until the
diplomatic forum and today it will there will be a three foreign ministers
meeting between minister Cavusoglu, minister Lavrov and the
Ukrainian foreign minister and as we all know the Russian military
started to invade Ukraine on February 24th and we've been seeing the
worst humanitarian crisis in Europe since the second world war. The
rule-based international order is now facing a political challenge. I think
it makes sense to have a dialogue on marine order focusing on the issue
of marine resources between experts from Tiirkiye and Japan.

In the last year's symposium, | introduced efforts towards the
realization of a FOIP, a free and open indo-pacific initiated by the
government of Japan. | indicated specifically that for countries like
Tiirkiye, located on the strategic linchpin of Europe, Asia and Africa.
Strengthening the connectivity in this critically important region
through FOIP could be a great advantage and that's the “Asia new”



initiative advocated by Tiirkiye and the FOIP by Japan are mutually
complementary as a concept. Several months later, our foreign minister
then Mr. Motegi visited Tiirkiye in August last year. One important
point agreed by the two foreign ministers Mr. Motegi and the Mr.
Cavusoglu was the establishment of a bilateral dialogue on maritime
issues. Japan has a maritime boundary delimitation issues with China
and South Korea and we recognize that Tiirkiye is put in a similar
situation to the country such as Greece.

I think it's therefore valuable for both Tiirkiye and Japan, facing
challenges related to the ocean with neighboring countries to exchange
opinions and share knowledge regarding the establishment of a marine
order in each region. | trust it will further strengthen our bilateral
cooperation.

Last but not least | must also emphasize that this year's symposium
will give an opportunity to discuss marine pollution, marine resources
challenges caused by industrialization. At the COP 26 Summit in
Glasgow last fall, our Prime Minister Kishida participated sustainable
ocean economy panel and outlined his various climate initiatives where
he explained to deal with climate change as a part of environmental
conservation and resilience. | think the term a sustainable sea we will
discuss today below belongs to the same line of thought Japan is
presenting to climate change. The concept of sustainable sea is also very
very important when we think about marine resources as our food
supply for example. Since our natural resources are facing limit in their
utilization the attention to resources management and its efficient use
are becoming ever more indispensable. But neither of them can be dealt
with by one country alone. We need an international consensus and in
order to formulate it a dialogue such as we have today will have a role
to play. With all this perspective in mind, | trust that the constructivist
discussion will be conducted in today's symposium through which not
only scholars, experts but also a wide range of online viewers could
receive intellectual fruits thereby strengthening intellectual dialogues
between our two countries.

With this final note | wish you the best of luck to all of you and
thank you very much for your kind attention. Thank you, tesekkiirler.



THE MARITIME SILK ROAD: IMPORTANCE OF
THE SECURITY OF SEA TRADE ROUTES

Dr. Altay ATLI!

As the global economy goes through an unprecedented period of
uncertainty and turbulence, with continuing adverse effects of the
pandemic, deepening geopolitical fault lines with escalating great
power competition, an ongoing war in Ukraine, and the world-wide
problem of rising inflation, keeping the main artery of global economy,
i.e. cross-border merchandise trade, is more crucial than ever.

In this respect, special emphasis needs to be placed on the healthy
functioning of maritime trade, i.e. trade conducted through sea lanes of
communication, a term describing the primary maritime routes
between ports that are used for trade, logistics and naval activities, as
this form of trade accounts for almost 80 percent of all global trade
activity between nations.

International maritime trade growth, world GDP growth, and
maritime- trade-to-GDP ratio

Average ratio 2006-2014 Average ratio 2015-2021

=N W AR ON®

2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

B GoP Maritime trade = Maritime trade-to-GDP ratio =-- Average ratio

hAbdhL o

Source: United Nations Conference on Trade and Development (UNCTAD).

Y Bogazici University, Asian Studies Center.
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As can be seen in the chat above, both world trade and the maritime
part of it have been growing steadily over the years, with the exceptions
of 2007 and 2020, due to the effects of the global financial crisis and
the Covid-19 pandemic respectively. Another significant point that can
be read on this chart is that maritime trade has been growing faster than
average world trade (which also includes trade through land and air
routes, railways) throughout the years, yet again with a small number
of exceptions in certain years. In this respect the performance of world
trade in the year 2021 merits a closer look. Not only does the year
represent a sharp rebound in terms of trade volumes after the initial
effects of the pandemic, but also a remarkable difference between the
growth in world trade in average and growth in maritime to the
disadvantage of the latter. The fact that maritime trade has expanded
slower that world trade in average in the immediate aftermath of the
Covid-19 pandemic resulted mainly from skyrocketing container prices
that made the logistics of trade forbiddingly expensive and congestions
in seaports as well as the so-called chokepoints along the sea lanes of
communication, both of which being consequences of severe
disturbances in supply and demand in global trade due to closures and
rapid reopenings in economic activities during the pandemic.

International maritime trade, by region (percentage share
in total tonnage)
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Source: United Nations Conference on Trade and Development (UNCTAD).
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Asia as a region has profound weight in global maritime trade, as
evident in the chart above. It is for this reason that this paper will have
a closer look at maritime sea routes in Asia, particularly through an
investigation of the Maritime Silk Road which is the sea-based
component of the Belt and Road Initiative of China, and discuss why
their security matters for the well-being of the global economy.

Maritime Silk Road

The Belt and Road Initiative (BRI) is a strategy of global
infrastructure development adopted by the Chinese government in 2013
and subsequently brought to life through infrastructure investment
projects in Asia, Central East, Middle East and elsewhere in the world.
As of mid-2022, 149 countries were listed as having signed up to the
BRI, which comprises of the "Silk Road Economic Belt," referring to
overland routes for road and rail transportation connecting China with
Europe through landlocked Central Asia and Middle East along the
famed historical trade routes of the ancient Silk Road, and the "21%
Century Maritime Silk Road", referring to the Indo-Pacific sea routes
through Southeast Asia to South Asia, the Middle East, Africa and
onward to Europe.

According to Hercules Haralambides and Olaf Merk, there are four
transport-related orientations within the Maritime Silk Road of the BRI
that are relevant, and these are the control of existing maritime routes,
establishment of alternative routes, building the infrastructure to
generate new trade, and possible modal shifts in global trade.? Within
this framework, control of existing maritime routes and securing trade
flows whatever the circumstances emerges as a major pre-occupation
for China in its efforts for building the Maritime Silk Road, and a key
motivation here is to increase control over the sea lanes of
communications in the Indo-Pacific and the related maritime transport
chains, while at the same time these efforts for controlling existing

2 Hercules Haralambides and Olaf Merk (2020), “The Belt and Road Initiative: Impacts on
Global Maritime Trade Flows”, International Transport Forum Discussion Papers, No.
2020/02, OECD Publishing, Paris.
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routes are combined with activity to establish alternative routes in order
to mitigate the risk of relying on a small number of existing routes that
also include chokepoints such as the Malacca Straits that need to be
circumvented to the extent it is possible.

Map of the Silk Road Economic Belt and the 21%* Century
Maritime Silk Road
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Improvement of maritime trade infrastructure, including port
facilities, logistics centres, etc. and the development of new sea routes
along the Maritime Silk Road certainly serves China’s interests while
at the same time also contributing to capacity building for global trade
in general, a crucial requirement for the overall pursuit of a more
resilient and productive global economic structure in the post-pandemic
period. However, a key question here, notwithstanding the material
development in infrastructure and increasing trade volumes, is whether
and to what extent the security of the maritime routes can be ensured.
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Maritime Security of the Sea Lanes of Communication

Maritime security is an umbrella term, which refers to the
protection of sea vessels cruising along the sea lanes of communication
that cover oceans, territorial waters, regional seas, rivers, and ports; and
it encompasses issues related to military security, economic
development, human security, as well ecological concerns related to
marine life. For the purpose of discussing the security dimension of the
Maritime Silk Road, this paper focuses on three major aspects of
maritime security, which are economic security, conventional maritime
security threats, and the geostrategic environment.

Global Container Freight Index-Freightos Baltic Index (US dollars)
12,000

10,000
8,000
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Source: International Monetary Fund (IMF).

As discussed above, the Covid-19 pandemic has resulted in several
economic threats undermining the viability of maritime trade routes,
rising container prices being one of the most effective. The chart above
shows that container rates have more than quadrupled since the start of
the pandemic. As explained in detail by Parisa Kamali, lockdowns,
labour shortages, and strains on logistics networks led to shipping-cost
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increases and significantly lengthened delivery times, and although
rates have subsided recently, they remain way above the pre-pandemic
rates, jeopardising the economic security of maritime trade in a world
that is already beset by inflationary pressures.> There is not short-cut
solution for this problem; what is needed is a structural change, as
Kamali writes “Returning to pre-pandemic shipping rates will require
greater investment in infrastructure, digitalization in the freight
industry, and implementation of trade facilitation measures.”

Increasing port congestion all around the world has been another
effect of the pandemic threatening the economic security of global
maritime trade. Since the beginning of the Covid-19 pandemic and
especially after reopenings of economies and resumption of production
and trade have suddenly and significantly increased the demand
for shipping goods, port capacities have struggled to keep pace with the
increasing demand, the result being increasing congestion and hence
long delays in delivering goods to consumers and firms. Andras
Komaromi et al. have pointed out that shipping times have indeed
jumped upwards as soon as the Covid-19 pandemic hit, but not all
congestion was related to increased demand, because many ports,
especially since mid-2021, have exhibited longer wait times despite
handling less cargo than pre-pandemic, due to lack of sufficient
infrastructural capacity, concluding that infrastructure upgrading is “a
necessary, but not sufficient condition for building resilience during a
crisis where other factors such as labour shortages may also become
binding.” In other words, trade through Maritime Silk Road routes can
be threatened by lack of sufficient infrastructure, and while the aim of
the initiative is precisely to increase the capacity, there are several
factors that can hinder the building of resilience in this field.

8 Parisa Kamali (2022), “Global Shipping Costs Are Moderating, But Pressures Remain”,
IMF Blog, 13 January, https://www.imf.org/en/Blogs/Articles/2022/01/13/global-shipping-
costs-are-moderating-but-pressures-remain.

4 Ibid.

5 Andras Komaromi, Diego A. Cerdeiro, and Yang Liu (2022), “Supply Chains and Port
Congestion  Around the World”, IMF  Working Papers, 25 March,
https://www.imf.org/en/Publications/WP/1ssues/2022/03/25/Supply-Chains-and-Port-
Congestion-Around-the-World-515673.
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Global Port Congestion (as of October 2021)
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Rising transportation and logistics costs, congestion at ports and
major shipping routes, as well as the pandemic’s ongoing effects
slowing down infrastructure development, and supply chain disruptions
in general paint a bleak picture at the moment as far as the economic
security dimension of the Maritime Silk Road is concerned. Given the
current turbulent conditions of the global economy, no significant
improvement can be expected in the short-term, and building the
necessary resilience to increase economic security in the long term will
require structural changes and upgrading.

Independently from the significance of economic security issues,
conventional maritime security threats still matter for the Maritime Silk
Road and are more than likely to continue to do so in the foreseeable
future. Piracy and armed robbery, trafficking of people and illicit goods,
illegal fishing, and illegal marine pollution are the major source of
threat affecting the region covered by the Maritime Silk Road.

15



Piracy and armed robbery against ships in 2021

PIRACY AND ARMED ROBBERY AGAINST SHIPS

ICC INTERNATIONAL MARITIME BUREAU

TOTAL INCIDENTS

PER REGION
JANUARY - DECEMBER 2021

#IMBpiracy @IMB_Piracy

Source: ICC International Maritime Bureau.

The map prepared by the International Maritime Bureau under the
International Chamber of Commerce clearly shows that in 2021 while
the West African coast remained the hotbed of pirate activity in the
world, there is also a significant concentration of piracy and armed
robbery against ships along the entire route of the Maritime Silk Road.
Piracy in this part of the world has increased to higher levels due to
ongoing territorial disputes in the South China Sea, and the United
Nations has already declared the waters of South China Sea to be the
most perilous in the world. Estimates of the share of global trade
volume carried through the South China Sea range from 20% to 33%°,
which offers an attractive target for armed and organized pirate groups
who also benefit from the vastness of territory and lack of law
enforcement. Adding on top of the piracy issue the trafficking of people
and illicit goods and other illegal economic activities, the threat level
along the Maritime Silk Road is already high.

¢ David Uren (2020), “Southeast Asia Will Take a Major Economic Hit if Shipping is Blocked
in the South China Sea”, The Strategist, Australian Strategic Policy Institute, 8 December,
https://www.aspistrategist.org.au/southeast-asia-will-take-a-major-economic-hit-if-
shipping-is-blocked-in-the-south-china-sea.
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There are two sine qua non conditions for effectively dealing such
security treats, one is formulating the right policies and having the
material capabilities to put them into action, the other is ensuring
international cooperation as collective security threats can only be dealt
with collectively. In the case of the security of Maritime Silk Road, it
is important to note that that foreign and defence policies of China
include doctrines to defend the country’s overseas interest, and China
has been taking action in line with these doctrines. For instance, for
more than a decade now, the Chinese navy has been participating in
UN-mandated anti-piracy patrols off the FEast African shores,
responding to hijacking of commercial vessels and performing non-
combatant evacuation of citizens. As Veerle Nouwens wrote, China’s
policy guidelines point toward a potential role for the Chinese navy in
protecting aspects of the Belt and Road Initiative including its maritime
segments, where it would “Take an increasingly prominent role in
maritime escorts and evacuations of overseas citizens.”’

The more difficult part in securing maritime trade routes relates to
ensuring international cooperation where the current geostrategic
environment of the world proves to be a major barrier. Increasing
geopolitical polarisation due to escalating great power competition
between the United States and China and the forming/revival of
alliances such as the Quad and AUKUS; spill over effects of the war in
Ukraine; increasing strategic complexity as well as maritime and
jurisdictional disputes in the Indian Ocean and the Mediterranean;
increasing maritime rivalry and militarization in the Asia-Pacific
accompanied by security related ambiguities such as the lack of an
effective regional security architecture; lack of a common ASEAN
position on regional issues, uncertainties about American engagement,
and uncertainties about China’s vision for regional security have all
contributed, and continue to do, to the build-up of a geopolitical
environment that is not conducive, if not outright hostile, to

" Veerle Nouwens (2020), “Who Guards the Maritime Silk Road?”, War on the Rocks, June
24. https://warontherocks.com/2020/06/who-guards-the-maritime-silk-road.
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international cooperation. This is a major barrier against ensuring the
security of maritime routes and sea lanes of communication, in the
Indo-Pacific region and elsewhere.

Conclusion

Maritime trade is the lifeline of the global economy, given the
current circumstances that the world is going through marked by sever
uncertainty, turbulence and conflict, keeping the sea lanes of
communication open and ensuring the uninterrupted flow of goods and
people through maritime routes is of utmost importance. The Maritime
Silk Road as the sea segment of China’s Belt and Road Initiative offers
a profound potential to contribute to this task, however it is not immune
from the security threats facing the maritime trade either. Economic
security issues such as high shipping prices and congested ports,
conventional security threats such as piracy, armed robbery and illicit
trade, and a geopolitical environment that's does not leave much room
for international cooperation are all factors undermining the potential
of the Maritime Silk Road. While the picture in the short run is not
bright, the more important question is, however, how a more resilient,
more secure and more productive global economy can be structured and
materialized in the long run and what the position of the Maritime Silk
Road within this new structure could and should be.
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THE LEGAL CHALLENGES IN THE AEGEAN AND
EASTERN MEDITERRANEAN REGIONS
REGARDING THE DELIMITATION OF MARITIME
AREAS
&

POSSIBLE SOLUTIONS FOR PEACE

Prof. Dr. Hakan KARAN* & Berilsah KOCABIYIK™

INTRODUCTION

Tiirkiye is surrounded by the Black Sea, Aegean Sea and the
Mediterranean Sea and contains the Marmara Sea as its internal water.
Even though the Aegean Sea and the Mediterranean Sea are named
separately, these are geographically connected to each other.
Nevertheless, considering their different features, they should be
studied separately by law as named. In this respect, this article delves
into maritime disputes in the Aegean Sea and the Mediterranean Sea
respectively. It focuses on the legal maritime boundary disputes in the
Aegean and Eastern Mediterranean regions and possible solutions for
peace.

Without naming the disputes, the settlement and consequently
peace cannot be achieved. This article therefore touches upon four main
disputes in the region. Following the analysis of the key dispute
between States in the scope of the maritime border issues, the following
three disputes are deal with:

* Head of the Sea and Maritime Law Department of Ankara University Law Faculty, Chair of
the Board of Directors of Ankara University National Center for the Sea and Maritime Law-
DEHUKAM (karan@ankara.edu.tr/karan@dehukam.org) ORCID: 0000-0002-7254-6171.

#*Researcher at Ankara University National Center for the Sea and Maritime Law-
DEHUKAM (kocabiyik@dehukam.org) ORCID: 0000-0001-5211-039X.



1) The dispute on the law applicable to the delimitation of maritime
areas;

2) The dispute in the means to be used for the settlement;
3) The dispute in the length of the territorial waters.

In the conclusion, possible solutions for peace are studied.

I. DISPUTE IN THE SCOPE OF THE MARITIME
BORDER ISSUES

Any settlement on any dispute initially requires the agreement
between the related States on the scope of the dispute to be resolved.
Without such agreement even the courts cannot hear the case to be
referred therebefore.

Greece argues that there is only one dispute in the Aegean Sea
which relates to the delimitation of the continental shelves unlike
Turkey, which claims that there are other disputes linked to each other
in such a way as not to be settled independently.! So, the States in
dispute must first agree to disagree, and define the scope of maritime
border issues to be settled. It must be noted that if the Greek argument
would be accepted together with the extension of the territorial waters
to 12 nm as claimed by Greece, then there would be no dispute at all
even in the delimitation of the continental shelves in the Aegean Sea
since there would be no continental shelves left to be delimitated, but
just territorial waters as explained below.?

1 Aegean Sea Continental Shelf Case (Greece v. Turkey), Judgment of 19 December 1978,
[1978] ICJ Rep. 3, para. 1, <https://www.icj-cij.org/en/case/62> accessed 14 June 2022;
Ertugrul Apakan, ‘Ege Ve Dogu Akdeniz Meselelerinin Tarihsel, Hukuki ve Siyasi
Vegheleri Uzerine Tahlil ve Diisiinceler’, [2021] 48 ODTU Gelisme Dergisi 155, 180;
Turkey’'s Views Regarding the Settlement of the Aegean Problems,
<https://www.mfa.gov.tr/turkey_s-views-regarding-the-settlement-of-the-aegean-
problems. en.mfa> Accessed 10 July 2022.

2 If the breadth of Greek territorial waters is extended to 12 miles due to the existence of the
islands, Greece would acquire approximatively 71.5 percent of the Aegean Sea, while
Turkey's share would increase to only 8.8 percent. The Aegean high seas would diminish to
19.7  percent,  <https://www.mfa.gov.tr/background-note-on-aegean-dispute.en.mfa>
Accessed 04 June 2022.
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By comparison, in the Eastern Mediterranean Sea, there is no such
debate, and is just one on the delimitation of exclusive economic zones
and the continental shelves.

II. DISPUTE IN THE APPLICABLE LAW TO THE
DELIMITATION OF MARITIME AREAS

The settlement of any dispute secondly depends on the
determination of law applicable to the delimitation of maritime areas.
Without such assignation the peaceful settlement cannot be achieved
between disputed States claiming the implementation of different laws.

In this context Greece believes that the UN Convention on the Law
of the Sea 1982 (UNCLOS)? is the only law applicable to the
delimitation of maritime areas. There is no doubt that the UNCLOS is
the main source of law unifying the legal regime of oceans and is
consequently treated as a constitution of the law of the sea by most of
the scholars. Despite this fact, the UNCLOS abstains from considering
the special features of individual seas, like the Eastern Mediterranean
Sea and the Aegean Sea for the sake of global unification. It therefore
contains the prohibition for reservation by States not to disturb the
unification.* The States coastal to such individual seas with special
features have become obliged not to become a party to the UNCLOS
due to their lack of right to bring reservation thereto.

Accordingly, there are several non-contracting States to the
UNCLOS like Tirkiye.> Tirkiye is not totally opposed to the
UNCLOS. 317 articles out of 320 could indeed be acceptable to
Tiirkiye. Only three provisions distract Tiirkiye’s national interests
which had been secured under customary international law that had

3 United Nations Convention on the Law of the Sea (Montego Bay, opened for signature 10
December 1982, entered into force 16 November 1994) 833 UNTS 397.

4 UNCLOS, Art. 309.

5 Atthat time, Turkey, the USA, Israel and Venezuela voted against the Convention, in which
130 states voted affirmatively, while 17 states abstained,
<https://treaties.un.org/Pages/ViewDetailsll1.aspx?src=TREATY &mtdsg_no=XXI-
6&chapter=21&T emp=mtdsg3&clang=_en> accessed 22 July 2022.
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existed before the adoption of the UNCLOS in 1982. Those are Article
3 extending the breadth of the territorial see to 12 nautical miles, Article
33 establishing a new maritime jurisdiction area as contiguous zone and
Article 121 defining the islands and entitling those to the maritime
jurisdiction areas.

During the drafting process of the UNCLOS, Tiirkiye expressed its
concerns to these three provisions considering the special features of
the Aegean Sea and the Eastern Mediterranean Sea, which are qualified
as semi-enclosed seas.® These three provisions were the result of new
balance of interests of varies States, such as developing States
developed States and shipping/naval States. They are not the written for

6 Official Records of the Third United Nations Conference on the Law of the Sea, Volume II
(Summary Records of Meetings of the First, Second and Third Committees, Second
Session), A/ICON F.62/C.2/SR.4, <https://legal.un.org/diplomaticconferences/ 1973 los/
dtSearch/Search_Forms/dtSearc h.html> accessed 18 July 2022, 104; Turkey proposed an
article on enclosed and semi-enclosed seas: “The general rules set out in chapters...
(chapters relating to territorial sea and economic zone) of this Convention shall be applied,
in enclosed and semi-enclosed seas, in a manner consistent with equity. States bordering
enclosed and semi-enclosed seas may hold consultations among themselves with a view to
determining the manner and method of application, appropriate for their region, for the
purposes of this article.”, Official Records of the Third United Nations Conference on the
Law of the Sea, Volume IIl (Documents of the Conference, First and Second Sessions),
AJCONF.62/C.2/L.56 <https://legal.un.org/diplomaticconferences/1973_los/docs/english/
vol_3/a_conf62_c2_I56.pdf#xml=https://legal.
un.org/dtSearch/dtisapi6.dll?cmd=getpdfhits&Docld=76&Index=D%3a%5csites%5clegal
%5cdiplomaticconferences%5cdtSearch%5cindexes¥%5clawofthesea%2d1982%2dEnglish
%2dvol3&HitCount=3&hits=1e+5a+cc+&.pdf>, accessed 18 July 2022, 230; UN
Conference of the Law of the Sea, Vol. 3, First Committee (Territorial Sea and Contiguous
Zone), A/ICONF.13/C.1/SR.11-15, 41, <https://legal.un. org/diplomaticconferences/1958
_los/docs/english/ vol_3/sr _11_15.pdf> accessed 10 July 2022, in addition during the Third
UNCLOS Meetings, Turkey proposed alternative writing for the breadth of territorial sea:
Turkey: draft article on the territorial sea: breadth of the territorial sea, global or regional
criteria, open seas and oceans, semi-enclosed seas and enclosed seas, <https://legal.un.org/
diplomaticconferences/1973_los/ docs/english/vol_ 5/a_conf62_ c¢2_190.pdf> accessed
13.08.2022; Turkey: draft article on the delimitation of the territorial sea; various aspects
involved, <https://legal.un.org/diplomaticconferences/1973_los/docs/english/vol_3/a_
conf62_c2_19.pdf#xml=https://legal.un.org/dtSearch/dtisapi6.dll?cmd=getpdfhits&Docld=
108&Index=D%3a%5csites%5clegal%5cdiplomaticconferences%5cdtSearch%5cindexes
%5clawofthesea%2d1982%2dEnglish%2dvol3&HitCount=3&hits=1e+5e+10d+&.pdf>,
accessed 11 June 2022, 188.
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of any international customary rules that had existed before the
adoption of the UNCLOS in 1982.

For the unification law of oceans, Tiirkiye’s objections on these
three provisions were not duly paid attention.” Then no choice left for
Tiirkiye other than not to become a party to the UNCLOS. 317 articles
of the UNCLOS could be bearable if Tiirkiye could have been entitled
to bring reservation to those three provisions. In fact, Tiirkiye, as a
persistent objector of the UNCLOS, treats most of its provisions a part
of its customary international law and either applies them thoroughly in
its jurisdiction or reflects them in its legislation, especially on the
protection of marine environment and fishery resources and the legal
regime of the Area and high seas.

According to Article 38 of the Statute of the International Court of
Justice 19458 and according to Article 26 of the Vienna Convention on
the Law of Treaties 1969,” any convention could only bind the States
contracting thereto. Again, according to a very well-known principles
of Pacta Sunt Servanda and privity of contract, third States who is not
a party to any agreement cannot be obligated therewith without their
clear consent.!® Provisions of long-standing conventions may be
applicable to the non-State Parties as a part of customary international
law unless persistently objected.!! Consequently Articles 3, 33 and 121
of the UNCLOS cannot be imposed on Tiirkiye as a non-contracting
State and a persistent objector of these three provisions of the
UNCLOS.

7 Nasth Sarp Ergiiven, ‘Neden ve Neresi Mavi Vatan?” in Necdet Uniivar (ed.), Dogu Akdeniz
Sorunlarma Hukuki ve Siyasi Yaklasim ile Tiirkiye Biiyiik Millet Meclisinin Coziimdeki
Muhtemel Rolii, Dogu Akdeniz Sempozyumu (Ankara 2021) 186.

8 Statute of the International Court of Justice 1945, <https://www.icj-cij.org/en/statute>
accessed 01 August 2022.

9 1969 Vienna Convention on the Law of Treaties adopted 23 May 1969 entry into force 27
January 1980, 1155 UNTS 331.

10 Myron H. Nordquist (ed), United Nations Convention on the Law of the Sea 1982 A
Commentary vol V (Martinus Nijhoff Publishers 1995), 152.

11 James A. Green, The Persistent Objector Rule in International Law (Oxford University
Press 2016), 124.
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III. DISPUTE IN THE MEANS TO BE USED FOR THE
SETTLEMENT

A) RELUCTANCY IN THE COOPERATION IN GOOD FAITH

The third dispute between the coastal states of the Aegean Sea and
the Eastern Mediterranean Sea is in the means to be used for the
settlement. For the sake of peace, there is a need for a cooperation
between the related States!? in good faith to settle any dispute either by
an agreement or court decisions. The related States are under an
international law obligation to collaborate with each other to resolve
their disputes by Article 1 of the United Nations Charter 1945 and
Article 123 of the UNCLOS especially for the semi-enclosed seas like
the Eastern Mediterranean Sea or the Aegean Sea.!3 It is yet debatable
whether this obligation is performed properly and duly in these regions.

On 25August 1976, Security Council, in its resolution 395(1976),
called upon Tiirkiye and Greece “to resume direct negotiations over
their differences” and appealed them “to do everything within their
power to ensure that these (negotiations) result in mutually acceptable
solutions”.'* Accordingly, the Bern Agreement 1976 was concluded
between those States requiring negotiations with a view to reaching an
agreement on the delimitation of the continental shelf.!> The Turkish
President also expressed his invitation several times to the coastal States
of the Aegean Sea and the Eastern Mediterranean Sea to sit on the table

2 The International Court of Justice explicitly stated in its ruling on the North Sea Continental
Shelf that states are obligated to negotiate to reach an agreement, North Sea Continental
Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of
Germany/Netherlands), Judgement of 20 February 1969, 1CJ Reports 1969, (North Sea
Continental Shelf Cases), para. 85a, 86, <https://www.icj-cij.org/ public/files/case-
related/52/052-19690220-JUD-01-00-EN.pdf> accessed 04 July 2022.

13 Charter of the United Nations (24 October 1945) 1 UNTS XVI, available at:
<https://treaties.un.org/ doc/publication/ctc/uncharter.pdf> Accessed 15 August 2022.

14 United Nations Security Council Resolution 395 (1976) (adopted on 25 August 1976),
<https://digital library.un.org/record/93723> Accessed 04 August 2022, 16.

15 For the full text of Bern Agreement Deniz Béliikbagi, Turkey and Greece the Aegean
Disputes: A Unique Case in International Law (Cavendish Publishing 2004) 285.
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and to discuss their concerns.!® Nevertheless, there has been no interest
from any other States in the region other than Libya possibly due to
political reasons. Whatever the political situation could be therein,
nothing is wrong to share the opinions on the delimitation of maritime
areas to reach a common solution.

For example, Tiirkiye and Greece have initiated bilateral talks as
from 2012 to almost 2021 with 63 runs.!” Yet nothing has been achieved
thanks to these talks. It is quite difficult to reach a consensus on the
sovereign and sovereignty issues, which are very sensitive because of
the high public tension in each States. There could be no agreement
between the States in near feature even just for the reference of their
disputes to the court. Some other methods for the settlement of the
dispute need to be found for peace through negotiations.

Any use of right or performance of obligation should be in good
faith as accurately expressed in Article 300 of the UNCLOS.
Unfortunately, unilateral actions of Greece and the Greek Cypriot
Administration of Cyprus (GSASC) with the aim isolating Turkey from
the region cannot be defined in good faith.!8

The Greece and the GSASC together with the EU have implicitly
based their boundary claims on the map drawn by the Spanish
University of Seville in 2003 as a result of its study on behalf of the
European Commission for the so-called protection of Mediterranean
environment. '

16 Address by Mr. Recep Tayyip Erdogan, President of the Republic of Turkey during the 75™
United Nations General Assembly, Official Records of United Nations General Assembly
Seventh-fifth Session 4th Plenary Meeting, Annex Ill, Document No: AJ/75/PV .4,
<https://documents-dds-ny.un.org/doc/UNDOC/GEN/N20/244/56/PDF/N2024456.pdf?
OpenElement> Accessed 01 August 2022, 18.

17639  round of Turkey-Greece Consultative  Talks  held in  Ankara,
<https://www.aa.com.tr/en/politics/63  rd-round-of-turkey-greece-consultative-talks-held-
in-ankara/2384692> Accessed 02 August 2022.

18 Letter dated 19 May 2022 from the Permanent Representative of Turkey to the United
Nations addressed to the Secretary General, 20 May 2022, <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N22/355/63/PDF/N2235563.pdf?OpenElement>  Accessed
02 August 2022.

19 De Vivero, Juan Luis Suarez, and Juan Carlos Rodriguez Mateos, Maritime Europe and EU
Enlargement: A Geopolitical Perspective’ [2006] 30 Marine Policy 167, 170.
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Tiirkiye having the largest coastal line in the region has felt itself
isolated from the Eastern Mediterranean Sea because of this map which
grants Greece a huge maritime jurisdiction area just because of the Meis
(Castellorizo) Island, which is 10 km? away from Tiirkiye, almost 600
km away from the homeland of Greece and roughly 2 km off the south
cost of Tiirkiye. According to the scenario indicated this map, Tiirkiye
loses every opportunity to achieve the high seas and have no wordings
on the resources at sea.

In order to response such act in bad faith Tiirkiye submitted to the
UN Secretary-General a consolidated list of geographical coordinates
to determine the outer limits of its continental shelf in the Eastern
Mediterranean on 13 November 2019.2° Then on 18 March 2020
Tiirkiye once again presented a chart to the UN depicting the outer
limits of its continental shelf in the Eastern Mediterranean as delineated
so far.?! This map below shows the official position of Tiirkiye.??

20 Letter dated 13 November 2019 from the Permanent Representative of Turkey to the United
Nations addressed to the Secretary-General, <https://digitallibrary.un.org/record/3836918>
Accessed 20 July 2022.

2L Letter dated 18 March 2020 from the Permanent Representative of Tiirkiye to the United
Nations  addressed to  the  Secretary-General, UN. Doc. AIT4[757
<http://undocs.org/en/a/74/757> Accessed 05 July 2022.

22 |bid.
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As a reciprocal response has not only come from the Turkish
government but also from the Turkish Academia which introduced the
Blue Homeland Map under the Blue Homeland doctrine:?

23 For further information on the scope of Tiirkiye’s Blue Homeland doctrine see, Hakan Karan
and Berilsah Kocabiyik, ‘Neden ve Neresi Mavi Vatan?’ in Necdet Uniivar (ed.), Dogu
Akdeniz Sorunlarina Hukuki ve Siyasi Yaklasim ile Tiirkiye Biiyiik Millet Meclisinin
Coziimdeki Muhtemel Rolii, Dogu Akdeniz Sempozyumu (Ankara 2021) 3.
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In fact, each State has their own blue homeland, which covers the
maritime sovereignty and sovereign rights areas as well as the areas
over which they have jurisdiction in some level according to
international law of the sea. Indeed, States may have jurisdiction in the
high seas or in the Area, or even in the maritime jurisdiction areas of
other States by law?*. Thus, the scope of blue homeland cannot be
restricted just to the seas surrounding the coasts of States. Even the
national ships could be under the jurisdiction whatever the maritime
area they may sail.

After the negotiations among the related States maritime border
disputes can be settled by agreement or through a court decision.
Needless to say, reaching an agreement on the delimitation of maritime
jurisdiction areas and even for its reference to the court for the
settlement are not easy task for the States because of their sovereignty
nature creating high public tension.

There is another international obligation on the States in dispute
not to jeopardize or hamper the final settlement of disputes with

2 1bid 24.
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unilateral actions as expressed in Articles 74 and 83 of the UNCLOS as
well as in the Bern Agreement 1976 between Tiirkiye and Greece.?

However, in the dispute in the delimitation of Eastern
Mediterranean Sea everything has already started because of the
unilateral actions from the GSASC as from 2001.%° Tiirkiye is
reciprocally approached to matter not only on the behalf of Tiirkiye but
also of the Turkish nationals in the Turkish Republic of Northern
Cyprus (TRNC).?’

%5 Bern Agreement Avrticle 6, Boliikbasi (n17) 286.

%6 Examples of unliteral actions could be listed chronologically as below:

1. On 17 February 2003, the GCASC and Egypt signed an agreement delimiting their Exclusive
Economic Zone.

2. Adoption of the Law on the Proclamation of the Exclusive Economic Zone by the GCASC
on 02 April 2004.

3. Signing the Agreement between GCASC and Lebanon on the Delimitation of the Exclusive
Economic Zone, dated 17 January 2007 (which is not yet in force).

4. Proclamation of 13 licensed sites for oil exploration, five of which are located within the
continental shelf of Tiirkiye on 26 January 2007 by GCASC, and the launch of international
tenders for 11 of these sites on 15 February 2007, followed by tenders in 2012 and 2016.

5. Adoption of the Regulation on Search, Exploration, and Operation of Hydrocarbon
Resources by the GCASC on 26 January 2007.

6. Adoption of the Regulation on Search, Exploration, and Ex-ploitation of Hydrocarbon
Resources by the GCASC on 27 January 2007.

7. Adoption of the Regulation on Search, Exploration, and Ex-ploitation of Hydrocarbon
Resources by the GCASC on 13 March 2009.

8. The Delimitation Agreement of Exclusive Economic Zone by the GCASC and Israel on 17
December 2010.

9. Publication of the chart called “Seville Map”, which indicates the maritime areas of the
European Union, as part of an article by Juan Luis Suarez de Vivero and Juan Carlos
Rodrgez Mateos from the University of Seville.

10.Initiating seismic testing and offshore drilling by the GCASC since 2011.

11.The Delimitation Agreement of Exclusive Economic Zone by Greece and Egypt signed on
06 August 2020. Hakan Karan and Kiibra Var Tiirk, ‘Kotli Komsular Denizci Devlet Yapar:
Dogu Akdeniz Ekseninde Devletlerin Uluslararas1 Deniz Hukukundan Dogan
Yiikiimliiliikleri’ (2021) 4 DEHUKAMDER 322, 329.

27 According to the 1960 Cyprus Treaty of Guarantee, Tiirkiye has the right to safeguard the
interests of Turkish Cypriots on the island, Treaty of Guarantee, signed on 16 August 1960 <
https://peacemaker.un.org/sites/peacemaker.un.org/files/CY%20GR%20TR_600816_Treat
y%200f%20Guarantee.pdf> accessed 16 August 2022. In this respect Turkey have taken
following measures:

1. Signing of the Delimitation Agreement of the Continental Shelf with the Turkish Republic
of Northern Cyprus (TRNC) on 21 September 2011.

29



The GSASC cannot act as if it were a lead actor in the delimitation
of maritime areas of all the Cyprus islands without its recognition by
Tirkiye and/or without the representation of the TRNC. Without any
settlement in the Cyprus issue, the delimitation cannot be achieved
truly. The Cyprus issue is a big barrier before the delimitation of
maritime areas in the Eastern Mediterranean Sea.

2. The division of the Cyprus continental shelf into 7 blocks by the TRNC and the issuance of
an offshore license to TPAO therein.

3. Issuance of an offshore license by Tiirkiye to TPAO within the continental shelf, including
blocks 1, 4, 5, 6 and 7 of the GCASC.

4. Protective military actions by the Turkish Navy.

5. Registration of the Barbaros Hayrettin Paga Seismic Research Ship into the TPAO inventory
in 2013.

6. Establishment of National Center for the Sea and Maritime Law (DEHUKAM) within

Ankara University on 07/01/2015, with the written recommendation of the Turkish Ministry

of Foreign Af- fairs, dated 15/07/2014 and numbered 21252218-460.00- 2014/6697758, and

based on the Council of Ministers Decision No. 2014/679851. and issuance of a certificate
of competence to DEHUKAM in accordance with the Research Infrastructures Commission

Decision dated 07/10/2020 and numbered 2020.STB/K4 and under 6550 numbered Act on

Support of Research Infrastructures.

Registration of the Fatih Drilling Vessel into the TPAO inventory in 2013.

8. Launch of activities by MTA Orug Reis Seismic Research Ship in 2017. Hakan Karan and
Kiibra Var Tirk, “Kotii Komgular Denizci Devlet Yapar: Dogu Akdeniz Ekseninde
Devletlerin  Uluslararas1 Deniz Hukukundan Dogan Yikimlilikleri” (2021) 4
DEHUKAMDER 322, 330.

9. Registration of the Yavuz Drilling Vessel into the TPAO inventory in 2018.

10.Performance of the Blue Homeland 2019 Military Exercise by the Turkish Naval Forces on
27 February 2019.

11.Signing the “Memorandum of Understanding on the Delimitation of Maritime Jurisdiction
in the Mediterranean Sea” between Tii kiye and the Libyan Government of National Accord
on 27 November 2019.

12.Registration of the Kanuni Drilling Vessel into the TPAO inventory in 2020.

13.Launching of the first I-class frigate, TCG Istanbul, on 23/01/2021, and Initiation of the
building of the TCG Anadolu, a multipurpose amphibious assault ship that is planned to be
registered in the inventory of the Naval Forces Command in 2021.

14.Announcement of NAVTEX by the Turkish Naval Forces Office of Navigation,
Hydrography and Oceanography at strategic loca- tions for the purpose of conducting
research and military exercises

15.Registration of the Abdiilhamid Han Drilling Vessel into the TPAO inventory in 2020.

~
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B) DISPUTE IN THE DETERMINATION OF EQUITABLE
FACTORS FOR THE DELIMITATION

What factors are to be used in the delimitation of maritime areas
are also disputable. In any case any delimitation should be to reach
equitable solutions as expressed in Articles 15, 74 and 83 of the
UNCLOS. The factors used for the delimitation should therefore have
the equitable nature. Greece refers only equality rather than equity and
applies the principle of median line without referring to other equitable
aspects,?® by acting as if all the animals were equal, but the pigs were
more equal.?® Equity is not the only source of equitable solution.?
Median line is just one of the factors to achieve an equitable solution.!

Three steps have been followed by the International Court of
Justice as in the table below.?? First, the equidistance is considered, then
relevant factors are taken into consideration, finally the proportionality
is regarded.

28 Letter dated 25 April 2019 from the Chargé d'affaires a.i. of the Permanent Mission of
Greece to the United Nations addressed to the  Secretary-General,
<https://digitallibrary.un.org/record/3802119> Accessed 14 July 2022; Letter dated 19
February 2020 from the Permanent Representative of Greece to the United Nations
addressed to the Secretary-General <https://digitallibrary.un.org/record/3853067> accessed
14 July 2022; Kent W. Patterson, ‘'The Crescent and the Cross: Defining the Maritime
Boundaries of Turkey and Greece in the Aegean Sea' (2018) 17 Loy Mar LJ 139, 156.

29 George Orwell, Animal Farm (Longman 2000) 114.

30 L.D.M. Nelson, ‘The Roles of Equity in the Delimitation of Maritime Boundaries’ (1990)
84 the American Journal of International Law 837, 858.

31 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal
Republic of Germany/Netherlands), Judgement of 20 February 1969, ICJ Reports 3, (North
Sea Continental Shelf Cases), <https://wwuw.icj-cij.org/public/files/case-related/52/052-
19690220-JUD-01-00EN.pdf> Accessed 05 July 2022, para.83; Case concerning the
Continental Shelf (Libya/Malta), Judgement of 24 February 1982, ICJ Reports 3,
<https://www.icj-cij.org/en/case/68> Accessed 14 July 2022, para 43; A. O. Adede,
‘Toward the Formulation of the Rule of Delimitation of Sea Boundaries between States with
Adjacent or Opposite Coasts’ (1979) 19 Virginia Journal of International Law 207, 211.

32 yoshifumi Tanaka, Predictability and Flexibility in the Law of Maritime Delimitation (Hart
Publishing, 2006) 78.
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GEOGRAPHICAL NON-GEOGRAPHICAL FACTORS
FACTORS
REGIONAL GEOGRAPHY GEOLOGICAL AND
(general characteristics and GEOMORPHOLOGICAL FACTORS
particular features of the ECONOMIC FACTORS
region, enclosed, semi- SOCIO-ECONOMIC AND GEMOGRAPHIC
enclosed seas, oceans etc.) FACTORS
CONFIGURATION OF THE SECURITY FACTORS
COSTS HISTORICAL FACTORS PRESENCE OF
BASEPOINTS THIRD STATES
(adjacency and oppositeness, PROPORTIONALITY
direction, comparative lengths, NON-ENCROACHMENT
concave or convex shape etc.) PROXIMITY
THE PRESENCE OF
ISLANDS AND ROCKS
(their size and position)

C) RELUCTANCY IN ENTERING INTO PROVISIONAL
ARRANGEMENTS

Since the sovereign and sovereignty issues cannot be settled very
easily, other methods for the settlement should be found. This method
has already been mentioned in Articles 74 and 83 of the UNCLOS as
“provisional arrangements of a practical nature”. The States in dispute
are accordingly obliged to make every effort to enter into such
arrangements.> The best effort of a practical nature could be the joint
development or management of the disputed area on a temporary basis
up to the time of final settlement.>* Such arrangement could also be
permanent.3?

Instead of disputing on the sovereign issues like the delimitation,
the States are encouraged to sit on the table and start to develop and

3 Natalie Klein, ‘Provisional Measures and Provisional Arrangements’, in Alex G.
Oude Elferink, Tore Henriksen and Busch, Signe Veierud Bush (eds.), Maritime
Boundary Delimitation: The Case Law: Is It Consistent and Predictable?
(Cambridge 2018), 118.

34 Jon M. Van Dyke, 'An Analysis of the Aegean Disputes under International Law' (2005) 36
Ocean Dev & Int'l L 63, 101.

3% Klein (n35), 118.
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manage the area in dispute jointly by, for example, joint protection of
the areas or joint exploration and exploitation of the natural resources
in the disputed areas.’® All the States in the Aegean Sea and the Eastern
Mediterranean Sea except Israel are developing ones. Accordingly, they
all urgently need the resources in the region. Without the exploitation
of the area, none of the States may decide on the final distribution. The
dispute could be mostly in the delimitation of maritime jurisdiction
areas such as continental shelves and EEZ(s), which grants economic
rights to the coastal States over economic resources. Without the
exploration there would be no reason for any dispute if there would be
no economic resources in the area. Again, the area must be protected
for the reason of human beings, environment and fisheries and secured
against any illegal activities. Without such arrangements the protection
and security cannot be provided sufficiently in the disputed area.
Finally, the economic resources may have some meanings right now,
but may lose their significance in the future. For instance, the coal was
the most preferable energy resource in the past, but not nowadays. The
same is true for the oil and gas resources, which might not be in use in
30 years’ time.3” Thus, these resources should be explored first and then
exploited by joint development agreements without any delay.

Tiirkiye has so many times proposed the joint development and
management of the Aegean Sea and the Eastern Mediterranean Sea,
Greece and other States in the region have not responded that offer
yet.>® Again on an academic basis, Ankara University National Center
for the Sea and Maritime Law (DEHUKAM) jointly started to conduct
a three year project in 2021 with its Japanese counterparts titled “JSPS
and TUBITAK Research Project on the Joint Management Agreements
on the Maritime Resources in the Disputed Maritime Zones and Their

% Stephen Fietta and Robin Cleverly, 4 Practitioner’s Guide to Maritime Boundary
Delimitation (Oxford University Press 2016) 118.

37 New global alliance will seek a managed phase-out of oil and gas production to align with
Paris  Agreement goals, <https://beyondoilandgasalliance.com/wp-content/uploads/
2021/11/11-10-21-BOGA-Press-Release.pdf > Accessed 10 July 2022.

38 Address by Mr. Recep Tayyip Erdogan, President of the Republic of Turkey during the 75th
United Nations General Assembly (n 18) 18;
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Possible Implementations for the Perspectives of Japan and Tiirkiye”
with the aim of gathering the Japanese experience in such a way to
analyze the applicability of the joint management method in the
disputed seas, especially in the Aegean Sea and the Eastern
Mediterranean Sea.®

D) DISPUTE IN THE ROLE OF ISLANDS ON THE
DELIMITATION OF MARITIME AREAS WITHIN
NATIONAL JURISDICTION

1- Dispute in the Meaning of Islands

What about the role of the islands on the delimitation of maritime
area within nation jurisdiction? There is a dispute in the meaning of
island as expressed in Article 121 of the UNCLOS.*’ From the Turkish
viewpoint, the islands within the geographical meaning cannot always
generate islands by law. The islands could only be interpreted as an
island by law if it sustains human habitation or economic life of its
own.*! Geographical formations, such as rocks and islets cannot be
construed as islands without this condition even if they stay above water
at high ride.*? This principle represents the customary international law
which had existed before the adoption of the UNCLOS in 1982, and
Turkey has been always the persistent objector of the extension of the
meaning of islands to those geographical formations even though they
stay at above water all the time.*> However, it should be noted that
Tiirkiye’s objection is just for the seas with special features because of
the numerous islands affecting the equitable solution.**

39 Projects, <http://www.dehukam.org/en/projeler/> Accessed on 20 July 2022,

40 “Three critical dimensions are established in Article 121 with respect to islands and the law
of the sea. The first is what constitutes an island. The second is clarification as to the
maritime entitlements enjoyed by an island. The third is the distinction between an island
and a rock”, Donald Rothwell, Islands and International Law (Bloomsbury Collections
2022) 11.

41 Rothwell, (n41) 214.

42 UNCLOS Art 121/3.

43 Third United Nations Conference on the Law of the Sea, Document A/CONF.62/C.2/L.55
Turkey: draft articles on the regime of islands, 84 <https://legal.un.org
/diplomaticconferences/1973_los/docs/english/vol_3/a_conf62_c 2_I55.pdf> accessed 22
July 2022.

4 Turkey proposed an article on enclosed and semi-enclosed seas: “The general rules set out
in chapters ... (chapters relating to territorial sea and economic zone) of this Convention
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2- Dispute in Entitlement of Islands of the Mainland
Countries to Maritime Jurisdiction Areas

Article 121 of the UNCLOS entitles the islands of the mainland
Countries to territorial waters as well as continental shelves and EEZ(s).
This is a new notion applicable just after the adoption of the UNCLOS
in 1982. By comparison Tiirkiye’s approach is based on the customary
international law which had existed before 1982 and which had granted
the islands of the mainland Countries just the territorial waters. In fact,
there had been no exclusive economic zone before 1982.

Tiirkiye has from the beginning objected the new approach as in
Article 121 of the UNCLOS entitling all the islands to maritime
jurisdiction areas.* In any case it must again be observed that Turkey’s
position is just for the seas of special features containing numerous
islands affecting the equity and for the islands of mainland but not for
the island States.

3- Dispute in the Sovereignty over Islands, Islets and Rocks
as Affecting the Maritime Delimitation

There is a dispute in the sovereignty over islands in the Aegean
Sea*6. There was a Kardak crisis in 1996 resulting almost in a war

shall be applied, in enclosed and semi-enclosed seas, in a manner consistent with equity.
States bordering enclosed and semi-enclosed seas may hold consultations among themselves
with a view to determining the manner and method of application, appropriate for their
region, for the purposes of this article.”, Official Records of the Third United Nations
Conference on the Law of the Sea, Volume IIl (Documents of the Conference, First and
Second Sessions), AJ/CONF.62/C.2/L.56 <https://legal.un.org/diplomaticconferences
/1973_los/docs/english/vol_3/a_conf62_c2_156.pdf#xml=https://legal.un.org/dtSearch/dtis
api6.dll?cmd=getpdfhits&Docld=76&Index=D%3a%5csites%5clegal%5cdiplomaticconfe
rences%5cdtSearch%5cIndexes%5clawofthesea%2d1982%2dEnglish%2dvol3&HitCount
=3&hits=1le+b5a+cc+&.pdf> Accessed 18 July 2022, 230.

45 “Islands, which are situated on the continental shelf or within the exclusive economic zone
of another State, or which on the basis of their geographical location affect the normal
continental shelf or exclusive economic zone of other States, shall have no economic zone
or continental shelf of their own.” Third United Nations Conference on the Law of the Sea,
Document A/CONF.62/C.2/L.55 Turkey: draft articles on the regime of islands, 84
<https://legal.un.org/diplomaticconferences/1973_los/docs/english/vol_3/a_conf62_c2_I55
.pdf> Accessed 22 July 2022.

4 |slands, Islets and Rocks in the Aegean Which Were Not Ceded to Greece by International
Treaties, <https://www.mfa.gov.tr/islands_-islets-and-rocks-in-the-aegean-which-were-not
-ceded-to-greece-by-international-treaties.en.mfa> Accessed 10 July 2022.
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between Turkey and Greece.*” This crisis was frozen with the efforts of
both sides. Without answering the question of sovereignty over islands,
the delimitation cannot be made.

Similarly, there is a dispute in the effect of the militarization of
islands, which has been treated unlawful by Tiirkiye. Tiirkiye considers
such militarization as fundamental breach of an obligation not to
militarize the islands as indicated in Lausanne Peace Treaty 1923 and
Paris Treaty 1974.4

4- Dispute in the Effect of Islands on the Delimitation of
Maritime Jurisdiction Areas

There is a debate in the effect of islands of the delimitation of
maritime areas within national jurisdictions. The international courts
considered the islands in the wrong side of the median line as the ones
impeding the equitable solutions as expressed in Articles 74 and 83 of
the UNCLOS. Thus, there are so many ICJ decisions as indicated in the
table below,* which do not totally or partially entitle the islands in the

47 Boliikbasi (n17), 823.

48 Letter dated 13 July 2021 from the Permanent Representative of Turkey to the United
Nations addressed to the Secretary-General, <https://digitallibrary.un.org/record/3932460>
Accessed 14 July 2022.

49 Case concerning the Delimitation of the Continental Shelf between the United Kingdom of
Great Britain and Northern Ireland, and the French Republic (UK/France), Decision, 30 June
1977, <https://legal.un. org/riaa/cases/vol_XV111/3-413.pdf> Accessed 10 July 2022, para.
97; Case concerning the Continental Shelf (Tunisia/Libyan Jamahiriya), Judgement of 24
February 1982, ICJ Reports 18, <https://www.icj-cij.org/en/case/63> accessed 04 July 2022,
para. 109-110; Maritime Delimitation in the Area between Greenland and Jan Mayen
(Denmark/Norway), Judgment of 14 June 1993, ICJ Reports 38, <https://www.icj-
cij.org/en/case/78> accessed 04 July 2022; Case concerning the delimitation of maritime
areas between Canada and France (Canada/France), Award of the Arbitral Tribunal, 10 June
1992, <https://legal.un.org/riaa/cases/vol_XXI/265-341.pdf> Accessed 14 July 2022;
Eritrea/Yemen (Award of the Arbitral Tribunal in the Second Stage of the Proceedings,
Phase Il: Maritime Delimitation, 17 December 1999, <https://legal.un.org
/riaa/cases/vol_XXI11/335-410.pdf> Accessed 14 July 2022, para.117; Maritime
Delimitation and Territorial Questions between Qatar and Bahrain (Qatar/Bahrain),
Judgement of 16 March 2001, ICJ Reports 40, <https://www.icj-cij.org/en/case/87>
Accessed 14 July 2022; Territorial and Maritime Dispute between Nicaragua and Honduras
in the Caribbean Sea (Nicaragua/Honduras), Judgment of 8 October 2007, ICJ Reports 659,
<https://www.icj-cij.org/en/case/120> Accessed 14 July 2022; Maritime Delimitation in the

36


https://digitallibrary.un.org/record/3932460
https://legal.un.org/riaa/cases/vol_XVIII/3-413.pdf
https://www.icj-cij.org/en/case/78
https://www.icj-cij.org/en/case/78
https://legal.un.org/riaa/cases/vol_XXI/265-341.pdf
https://www.icj-cij.org/en/case/87
https://www.icj-cij.org/en/case/120

wrong side of the median line to any maritime jurisdiction areas like
continental shelf or exclusive economic zone. By taking into account
these cases, especially the islands of Greece on the opposite side of the
median line could have either no or very slight maritime jurisdiction
areas. Such approach is also valid for the delimitation of territorial
waters between the mainland of Tiirkiye and the islands of Greece on
the wrong side since Article 14 of the UNCLOS also refers to the
special features like the islands in the wrong side.

COURT DECISIONS STATE PRACTICES
UK v. FRANCE 1977-78 IRAN v. QATAR 1969
TUNUSIA v. LIBYA 1982 TUNUSIA v. ITALY 1971
DENMARK v. NORWAY 1993 CANADA v. DENMARK 1973
CANADA v. FRANCE 1992 PAPUA NEW GUINEA v.
YEMEN v. ERITREA 1999 AUSTRALIA 1978
QATAR v. BAHRAIN 2001 USSR v. SWEDEN 1988
NICARAGUA v. HONDURAS 2007
ROMANIA v. UKRAINE 2009
NICARAGUA v. COLOMBIA 2012

IV. DISPUTE IN THE LENGTH OF TERRITORIAL
WATERS

There is a dispute in the length of territorial waters just in the
Aegean Sea. The present situation is the 6 nautical miles, but Greece
would like to extend it to 12 nautical miles according to Article 3 of the
UNCLOS. Tirkiye, as a non-contracting party to the UNCLOS, has
persistently objected such extension just for the Aegean Sea of special
features due to the numerous islands of Greece on the wrong side of the
median line.’® As seen from the maps below, with this extension the

Black Sea (Romania/Ukraine), Judgement of 3 February 2009, ICJ Reports 61
<https://www.icj-cij.org/en/case/132> Accessed 17 July 2022; Territorial and Maritime
Dispute (Nicaragua/Colombia), Judgement of 19 November 2012, ICJ Reports 624,
<https://www.icj-cij.org/en/case/124> accessed 17 July 2022, para.139.

5 Documents of the Conference, First and Second Sessions), A/CONF.62/C.2/L.56
<https://legal.un.org/diplomaticconferences/1973_los/docs/english/vol_3/a_conf62_c2_
156.pdf#xmli=https://legal.un.org/dtSearch/dtisapi6.dll?cmd=getpdfhits&Docld=76&Index
=D%3a%5csites%5clegal¥%5cdiplomaticconferences%5cdtSearch%5cindexes¥%5clawofth
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high seas are to be reduced from 50% to 20% whereas Tiirkiye’s
territorial waters are to be increased just 1%, comparing to 30%
increase for Greece.!

6 NM — Present Situation 12 NM Extention

CONCLUSION

Without the ascertainment of the scope of the dispute, the States
cannot reach an agreement on the delimitation of maritime areas and
cannot refer this to any court for settlement. The States cannot ignore
the disputes that they are in with other States. Accordingly, all the
disputes related to the delimitation of maritime areas should be placed
in the same bucket to be settled. In the case of Aegean Sea and the
Eastern Mediterranean Sea there are three sub-disputes along with the
dispute in the scope of the maritime boundary issues.

The first is on the law applicable to the dispute. Without the
determination of the applicable law the agreement cannot be reached,

esea%?2d1982%2dEnglish%2dvol3&HitCount=3&hits=1e+5a+cc+&.pdf> Accessed 18
July 2022, 230.
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or decision cannot be taken. Would the applicable law be the UNCLOS
to which Tiirkiye is not a party and a persistent objector thereof?

The second is on the method used for the settlement. States other
than Tiirkiye are reluctant to negotiate their concerns in the Aegean Sea
or the Eastern Mediterranean Sea and have no intention to cooperate in
good faith. There are some unilateral actions taken in particular by
Greece and the GSASC for the isolation of Tiirkiye having the largest
coastline in the region. Again, the understandings of Greece and the
GSASC are different regarding the meaning of equitable solution in the
delimitation of maritime areas. Would the equitable solution mean just
the equality or equity with the consideration of relevant circumstances
such as the position of islands on the wrong side of the median line?
There are also other questions on the definition of islands, the
entitlement of islands to maritime sovereign right areas and the effects
of militarization of islands thereto.

The third is on the length of territorial waters in the Aegean Sea.
Even though the UNCLOS entitles States to extend their territorial
waters to 12 nm, would Greece have a right to do so against Tiirkiye
that is not a contracting party and the main persistent objector of the
UNCLOS just because of this extension?

The solution to those all the issues in dispute cannot be found easily
because of the public tension concerning those of sovereign nature.
From the viewpoint of the authors of this article, the only method for
settlement could be the joint management and/or joint management of
the areas in dispute following negotiations in cooperation to each other.
There is an urgent need to jointly protect the environment and fishery
resources as well as jointly bring security therein. Similarly, the
exploitation of the areas should be started jointly to see whether there
is enough resources to be exploited. If the answer affirmative, then the
States needs to discuss the model for joint development to share the
income. Otherwise, there would be nothing to be shared in future.
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ISSUES CONCERNING MARITIME DELIMITATION
IN EAST ASIA AND SOUTH-EAST ASIA

ISHII Yurikat

Today, I will discuss the law of maritime delimitation and the
situation in the East China Sea. I will start the argument by analyzing
the provisions of the United Nations Convention on the Law of the Sea
(UNCLOS), which is the constitution of the law of the sea. All the
coastal states in East Asia but for the Democratic People’s Republic of
Korea (DPRK), namely, the People’s Republic of China, the Republic
of Korea, the Russian Federation and Japan, are members of this
convention.

UNCLOS Articles 74 and 83 have identical provisions regarding
undelimited areas. First, the instrument provides that “[t]he delimitation
of the continental shelf between States with opposite or adjacent coasts
shall be effected by agreement based on international law, as referred to
in Article 38 of the Statute of the International Court of Justice [ICJ], to
achieve an equitable solution” (UNCLOS Article 74(1)). Article 38 of
the ICJ Statute includes treaties, customary international law, and
international judgments.

Since the ICJ issued the Maritime Delimitation in the Black Sea
(Romania v. Ukraine) case in 2009, all delimitation cases followed its
“three-stage approach.” Under this approach, the Court will first
establish a provisional delimitation line, “using methods that are

L National Defense Academy of Japan, Issues concerning Maritime Delimitation in East Asia
and South-East Asia.



geometrically objective and also appropriate for the geography of the
area in which the delimitation is to take place” (Maritime Delimitation
in the Black Sea (Romania v. Ukraine), Judgment, ICJ Reports 2009, p.
61, para. 116). The second stage considers whether there are factors
calling for the adjustment or shifting of the provisional equidistance line
to achieve an equitable result (para. 120). Finally, and at a third stage,
the Court will verify that the line does not lead to an inequitable result
because of any marked disproportion between the ratio of the respective
coastal lengths and the ratio between the relevant maritime area of each
State by reference to the delimitation line (para. 122). It is a judgment

where there was no separate or dissenting opinion.

Then, “[i] f no agreement can be reached within a reasonable period
of time, the States concerned shall resort to the procedures provided for
in Part XV” (UNCLOS Article 74(2)). Part XV provides the
compulsory dispute settlement mechanisms.

While the maritime delimitation agreement is pending, the states
“shall make every effort to enter into provisional arrangements of a
practical nature” and “during this transitional period, not to jeopardize
or hamper the reaching of the final agreement” (UNCLOS Article
74(3)). The meaning of the obligation “not to jeopardize or hamper the
reaching of the final agreement” is context-dependent and result-
oriented. While there is no consensus, the unilateral development of the
continental shelf, which is a permanent and physical environmental
change, is likely to violate this obligation.

In the next part, I will explain the background of the East China
Sea dispute. Japan and the ROK concluded a partial maritime
delimitation agreement in 1974. However, most of the continental shelf
and EEZ in the Sea of Japan and the East China Sea are undelimited.
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There have been fisheries agreements between Japan=China,
China=the ROK and Japan=the ROK. There is also a joint development
agreement of the continental shelf between Japan and the ROK, yet it
has not been operative.

The main dispute between Japan and China over the continental
shelf concerns China’s unilateral development of the area. The most
crucial difference between the countries is their understanding of the
maritime title. There is a natural prolongation from Eurasia Continent
up to the Okinawa Trough. China claims it possesses the title up to the
outer limit of the continental shelf. On the other hand, Japan claims that
both countries have a 200 nm continental shelf and that the median line
should be the delimitation line. I note that Japan has a domestic law that
limits the application of its law up to the geographical median line.
However, it does not mean Japan renounced the maritime title beyond
the median line. It holds the title up to 200 nm until the two countries
agree on the border.

In 2008, Japan in China adopted two understandings of the
development of the East China Sea. One is the “Understanding of
Japan-China Joint Development in the East China Sea,” where the two
states conduct the joint development in the designated zone. The other
is the “Understanding of the Development of Shirakaba (Chinese name:
Chunxiao) Oil and Gas Field.” It provided that “Chinese enterprises
welcome that Japanese corporation(s) will participate, per Chinese laws
regarding cooperation with foreign enterprises in the exploration and
exploitation of off-shore petroleum resources, in the development of the
existing Shirakaba oil and gas field” (see https://www.mofa.go.jp/
files/000091726.pdf). The two parties agreed on further cooperation.
However, the diplomatic relationship deteriorated afterwards, and the

consultation meeting never took place.
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Since then, China has continued to unilaterally exploit the Chinese
side of the median line without obtaining consent from Japan. Because
it is within the 200 nm zone from the coast of Japan, it has objected to
the activities. Japan may make the following two arguments. First,
Japan may claim that China has violated Japan's sovereign rights and
jurisdiction in the EEZ and on the continental shelf and the principles
enshrined in the UNCLOS by its unilateral actions in the disputed area.
Second, it may contend that irrespective of where in the disputed area
China's activities took place, they were in violation under Articles 74(3)
and 83(3).

Lastly, it is noted that Japan cannot be able to bring this dispute
before an international court unless China agrees explicitly.

First, China has not accepted the compulsory jurisdiction of the
ICJ, while Japan does.

Second, Japan may be unable to use the compulsory dispute
settlement mechanism as provided under the UNCLOS Part XV. The
UNCLOS Article 287 provides that the member states can choose the
means for the dispute settlements among the International Tribunal for
the Law of the Sea (ITLOS), the ICJ, an arbitral tribunal constituted in
accordance with Annex VII, and a special arbitral tribunal constituted
in accordance with Annex VIII for one or more of the categories of
disputes specified therein. A member state of the Convention, which is
a party to a dispute not covered by a declaration in force, “shall be
deemed to have accepted arbitration in accordance with Annex VII”
(UNCLOS, Article 287(3)).

However, China has opted out of this mechanism regarding
disputes concerning the interpretation or application of Articles 74 and
83 relating to sea boundary delimitations (UNCLOS, Article
298(1)(a)(1)). There may be room to argue that the unilateral
development of the continental shelf is not covered by this provision
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because it is not a maritime delimitation. However, the Court or tribunal
may not have the jurisdiction over the interpretation of Article 83(3),
which provides that the states shall not jeopardize or hamper the
reaching of the final agreement.

I will end by highlighting the significance of the rule of law. The
states must comply with the convention and follow the general
principles of generational law, such as good faith or international
cooperation. It is significant to develop a mutual understanding of the
applicable rules and norms to resolve potential conflicts among

neighboring states.
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REGIONAL PARTNERSHIP FOR A BLUE
ECONOMY AND A SUSTAINABLE
OCEAN-STRATEGIES AND CHALLENGES

Kobayashi MASANORI™

The Ocean Policy Research Institute of the Sasakawa Peace
Foundation (OPRI-SPF) based in Tokyo Japan has been working on a
variety of projects and initiatives to promote sustainable ocean. It
conducts global ocean dialogue. Its senior management representatives
also participate in a prominent ocean dialogue as well on the right top.
It was then Prime Minister Suga speaking to present the
recommendation of the high-level panel for sustainable ocean economy
in December 2020.The president of OPRI-SPF was in Brest France in
February 2022 to attend one ocean summit organized by President
Macron of France. The author was also attending various meetings
including the one in Nairobi Kenya to promote sustainable blue
economy.

Both Japan and Turkey are the ocean state but one of the issues was
how we can really promote marine ecosystem and environment
protection. At the same time it is at stake to promote to sustainable
fisheries and the sustainable use of ocean and marine resources. Many
European countries have actually achieved a higher percentage of
marine protected area called MPA. And now the international
communities are making a call to achieve a 30 percent of the ocean to

* Senior Research Fellow, Ocean Policy Research Institute of the Sasakawa Peace
Foundation. The author appreciates the Ankara University and the Embassy of Japan in
Turkey for organizing the International Panel-From Mediterranean Sea to Japan Sea:
Maritime Issues: Industrialization and Marine Resources on 10 March 2022 and for inviting
the author to make a presentation virtually.



be protected by the year 2030. Japan is struggling with 13 percent and
Turkey has a way to go as well.

One of the challenges was fisheries. Sometimes Fisheries compete
with marine conservation and sometimes can promote synergies with
the increased fish catch. But in the case of Japanese fish catches. It's
been declining over the past decades. When it comes to the fish catch
record particularly for some part of the areas, for instance Indian Ocean,
Indonesia and India have been increasing their fish catches. At the same
time Japan's fish catch was very stagnant in East Indian Ocean as well.

It is vital to balance sustainable fisheries and marine resource
conservations. One of the frameworks presented by the Convention on
Biological Diversity is the ecologically or biologically significant
marine areas (EBSAS). Under EBSAS, a number of sea areas were
selected based on some criteria. Around the sea areas of Turkey, many
of the areas are designated as EBSAs.

There are EBSAS in the sea areas adjacent to Japan. EBSASs can be
the basis for exploring as a possible establishment of marine protected
areas or the area-based management tools.

MPAs spread in Asia, the Pacific and Indian Ocean, Europe,
Mediterranean and Black Sea. MPAs have a quite extensive coverage
of the ocean. The challenge is how to balance the MPA conservation
and sustainable fisheries and through effective ocean management
measures to achieve a sustainable ocean. The trend of top eight fishing
countries show that the China is the leading fishery country followed
by Indonesia, Peru, and USA. Japan comes at the bottoms of top eight.
It is notable that there is a declining trend of Japanese fish cats. China
itself has already hit the peak. There is a number of observations on this
for instance China might have shifted some of the fishing vessels from
China to other countries and fishing vessels now carry the flag of other
states.

With respect to the China's seafood trade, both import and exports
are rising. It is not really the case that China is importing fish and
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consuming it domestically. Instead, there is a possible scenario where
Chinese fisheries sectors import fishery commodities and they export
fishery commodities overseas. The China’s export weight and export
value are rising significantly. And the Imports are also rising, but at the
lesser extent.

Who are the trade partners for the China's seafood trade? It is
actually Japan followed by the Republic of Korea, USA, and Thailand.
Illegal, unreported and unregulated (IUU) fishing is one of the threats
to sustainable fisheries. It is reported for instance 10 to 23 billion dollars
is lost by the IUU fishing or it can account for 20 percent of the wild
fish catch. Regional fishery management organizations and other
international bodies are reporting on IUU fishing and facilitating
internationally concerned actions to eliminate 1UU fishing.

The seafood supply from 1UU fishing will reduce the revenue of
the fishermen engaged in legitimate fisheries. As the supply of the fish
quantities can increase, there will be a bigger supply of fish that will
push down the fish price. So the legitimate fishermen who are supposed
to receive their own profits actually loses the portion of the price decline
due to the increased supply of seafood from IUU fishing. So, IUU
fishing actually cause a detrimental economic impact on the revenues
of the legitimate fishermen.

OPRI-SPF has been undertaking a policy dialogue with prominent
experts and other stakeholders. OPRI-SPF hosted the international
online seminar with Mr. lan Urbina of the New York Times journalist
who have published a book “Outlaw Ocean” documenting the actual
IUU fishing operation in the world. Ambassador of Colombia who
presides the negotiating committee on harmful subsidies under the
World Trade Organization spoke at the policy dialogue and underlining
the importance of reducing harmful fisheries subsidies that lead to over
exploitation, over fishing and 1UU fishing.

A number of cases were reported by the media on IUU fishing. It
was reported that Australia captured Indonesian IUU fishing vessels in
June 2021. Palau has captured the Chinese 1UU fishing vessel in its
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territorial water in December 2020. There is another report that the
Chinese fishing vessels catching squid in North Korea Sea and the
North Korean fishing vessels operate in the Russian waters. Some of
the North Korean boats overturned and ashored at the northern coast of
Japan. They were called ghost boat. It is alleged that it is the violation
of the UN Security Council if Chinese fishing vessels operate in the
North Korea's water in exchange of some benefits to North Korea.

Fishing itself is now considered as a part of the security issues as
well. There are some actual criminal conducts engaged by the 1UU
fishing operators. Some of the Indonesians fishermen were tortured and
they were brought to death. This was reported widely in 2020. So, the
IUU fishing is not just threatening a fish stock but also the actual life
and the human rights of the people who are working on the sea as well.
In order to tackle this 1UU fishing, the international community
particularly under all species of the FAO developed a number of
international instruments. One of the prominent documents is called the
Port State Measures Agreement.

Japan and Turkey are the parties to the Port State Measures
Agreement. But at the same time there are some of the major fishing
countries that are not yet the parties to the P State Measures Agreement.
So, we haven't yet achieved the internationally concerted actions under
the schemes of the Port State Measures Agreement. Port States
Measures Agreements include a number of measures. One of the key
issues is about the catch documentation schemes. United States and the
European Union have adopted the catch documentation schemes
requiring fishermen and seafood retailers and exporters to have a
certification of the fish catch to show where and how the fish is
captured. Marine Stewardship Councils certificates demonstrate
sustainability of fish including fishing methods. Aquaculture
Sustainability is also certified by the Aquaculture Stewardship Council
(ASC). Japan has adopted the new registration called the Act on the
Improvement of Domestic Trade of Specific Marine Animal Plant in
December 2020.
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This legislation requires the fisherman and seafood companies to
actually furnish the fish catch documentations for the trade of fish
commodities that are designated by its bylaw. The bylaw is being
developed. According the discussions carried out by the expert group,
it can be assumed that the targeted species may include sea cucumber,
abalone, glass eel, sardine, mackerel, saury and the flying squid. Japan
is also a member of the various regional fishery management
organizations (RFMO) and the agreements. They have developed the
list of IUU fishing vessels and they try to exclude the entry of such
vessels from the port of other countries in pursuance with the Port State
Measures Agreement provisions.

East Indian Ocean is a sea area that is not covered by the FAO’s
Regional Fishery Management Organization. In East Indian Ocean,
Indonesians and India are the major fishing countries. So, in this sea
areas, the setting up of catch quotas for fish catch, fishery resources
management have to be discussed under a certain regional framework.
There are many regional organizations that are covering the East Indian
Ocean. The Asia Pacific Fishery Commission has extensive coverage
and all the countries coastal states are the members of these
organizations. However, as this commission has a large geographical
coverage it is difficult to expect that the APFC has a kind of exclusive
focus on East Indian Ocean. The Bay of Bengal Program only have four
countries. The cities are not the members. the membership of various
regional or sub-regional organizations are not necessarily
comprehensive to cover all the coastal states concerned in the East
Indian Ocean. And at the same time many of them have a specific
mandate to work on like a coastal fisheries, migratory fish stock or like
pollution controls so they do not necessarily have an integrated
approach to marine ecosystem management and fishery resource
management.

There is an institutional challenge. There is a negotiation on the
new newly proposed agreement on marine biodiversity in the areas
beyond national jurisdictions. The proposed agreement is called the
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BBNJ. The BBNJ has a long history of more than 15 years for the
international discussions and it has just started negotiations in 2019.
The author attended the first and their session of the Intergovernmental
Conference to negotiate a BBNJ agreement in 2018 and 2019.

The BBNJ agreement has draft provisions to deal with these marine
protected areas and area-based management tools in the areas beyond
national jurisdictions. In high seas areas, the BBNJ provides a
framework where some of the sea areas can be designated as MPAs or
the area based management tools to promote some conservation or
management measures.

When there is institutional fragmentation and some inconsistency,
it also implies a merit that some of the non-governmental organizations
or maybe governmental and non-governmental organizations will work
together to promote a dialogue to see how some of the sea areas can be
brought into a kind of many protected areas or area-based management
tools under the expected BBNJ agreement. In the Pacific that connects
Japan and Turkey, certainly both countries can play a role in supporting
like governmental and non-governmental stakeholders in having a
dialogue and exploring certain management measures. Such schemes
would be vital to eliminate IUU fishing to promote sustainable fisheries
and that are compatible and contribute to the promotion of sustainable
blue economies and maritime security.

For the future tasks, there is a need to promote conservation and
sustainable use of ocean and marine resources. The blue economy needs
to be identified as one of the priority policy pillars for national and
international policies and corporations. There is a need to develop
strategies to promote co-benefit and synergies and optimize tradeoff in
the pursuit of sustainable blue economies. And Japan centrally has
strategic positions in promoting such policies nationally and
internationally. It is important that the countries will develop
sustainability, transparency and accountability in the fishery sectors at
the national and international level.
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IUU fishing elimination is the most important policy priority and it
Is vital to strengthen international cooperation particularly to involve
those countries that are still outside of the Port of State Measures
Agreement to jointly implement its Agreement to eliminate 1UU
fishing. Such an effort has to be addressed at the forum as well as a
bilateral forum such as like this one organized by Turkish and the
Japanese stakeholders. There is a need for effective, speedy and
internationally  standardized implementations of the catch
documentation schemes in Japan and other major fishing and seafood
importing countries. There is also a need for inter-organizational, inter-
agency, inter-sectoral collaborations. It is important to promote
innovative research, policy dialogue and information sharing from
international and disciplinary perspectives.

Such perspectives should be pursued in exploring future
collaborations between Turkey, Japan and the international community.

59






ENVIRONMENTAL IMPACTS ON FISHERY
RESOURCES

Koray OZHAN?

Current Status of Fisheries

A very recent comprehensive study regarding the state of fisheries
has been reported by Food and Agriculture Organization of the United
Nations (FAQO) in 2020 demonstrated that global fish production has
reached about 179 million tons recently. Total capture was increased
from 86.9 to 96.4 million tons from 1986 to 2018, about 11% in 30
years. The population has increased about 40% between 1986 and 2018.
The same time period fishes grown in aquaculture were increased 14.9
to 82.1 million tons, about 451%. This increase demand of aquaculture
has been a sign of depletion of fisheries resources in marine and inland
water environments. Around 65% of global fisheries production is used
directly by people and 35% is administered to make fishmeal and fish
oils for feed for aquaculture and livestock industries (Naylor et al.
2009). The FAO report highlights that due to inefficient fisheries
management, many countries were not successful to recover the global
trend of overfished stocks. The general consensus in the scientific
community about the status of marine fisheries and future perspectives
remains debated due to mostly uncertainties on numerical models that
estimates future projections (Hilborn 2007, Longhurst 2007, Branch
2008; Branch et al. 2011, Worm et al. 2016). On the other hand, it is
well known fisheries activities such as overfishing, bycatch/discards,
using of destructive fishing methods have deleterious impacts on
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fisheries, environmental impacts such as climate change and pollution
on fisheries resources are well established (Allison et al. 2009,
Cochrane et al. 2009, Drinkwater et al. 2010, Blanchard et al. 2012,
Merino et al. 2012). This article tries to underline environmental
impacts, which are mostly anthropogenic and defined in the context of
climate change, on fisheries resources.

Climate Change Impacts

Oceans cover more than 70% of our planet’s surface and take up
extensive amounts of heat from sun without a large increase in its
temperature. The capacity of storing and releasing heat over long
periods of time put the ocean a fundamental role in stabilizing Earth’s
climate system. In the ocean, water is transported via currents and
waves and these physical processes constantly mix the ocean, thus,
transfer heat from warmer to cooler regions and from surface to deeper
parts of the ocean. The changing temperature patterns around the oceans
make some areas more habitable for certain species and make it
inhabitable for the others. Similar to other organisms, fishes have
physiologically adapted to live within a certain range of environmental
conditions, and living outside of those condition’s ranges can be
demanding or lethal for them (Barton et al. 2002). Consequently,
climate change is projected to impact fish communities and their food
resources in the world, with both direct and indirect effects on growth,
distribution and adaptation.

Intergovernmental Panel on Climate Change (IPCC) and other
international climate assessment groups provides comprehensive
evaluations of climate change impacts on marine ecosystems on
regional and global scales evaluating increased seawater temperatures,
magnitudes of weather patterns and ocean currents, sea ice extent, and
a rise in the sea level (IPCC, 2007). First of all, at the base of marine
food web, all these parameters in turn cause changes in species
composition, and scale of seasonal phytoplankton production, which
are food for small fish and consecutively affect the ecological functions
in the ocean (Doney et al. 2012). For the climate change, three main
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responses of organisms are described: adaptation, distribution changes
in space and time, and productivity changes (Kingsolver 2009). Climate
change not only alter the distribution of fish communities but also their
food resources. In ongoing process in a changing environment, range
expansions and other changes considerably impact fisheries resources.
For example, while areas in the tropics are predicted to declines of up
to 40% in potential seafood catch by 2050, areas in higher latitudes
seems increases in the range of some fish species (Cheung et al. 2010,
Campana et al. 2020).

Changes in temperature impact other abiotic factors. For instance,
temperature can affect regional weather pattern and changes in
precipitation that can cause fluctuations in local salinities. This salinity
changes might have severe effects on distributions and productivities of
fish species in coastal and estuarine areas. Furthermore, temperature
related changes in circulation patterns that affects mixing surface water
with nutrient rich deep water might have drastic changes in trophic
conditions of a region. Thus, considering the interactions of many
factors in climate models will result in better estimates regarding the
projected distribution of fish species. Not only moving to new regions,
changes in the net primary marine production can alter future patterns
of fish production as a consequence of climate change (Brander, 2007).
Sarmiento et al. (2004) estimated that global primary production is
expected to increase up to 8.1% by 2050. However, this change will not
be uniform and will be very different by regions. For example, the
production is projected to decrease in the Southern Ocean, North
Pacific, and around the Antarctic but it will increase in the North
Atlantic regions.

One of the remarkable examples to explore the effect of climate
change on fisheries resources is EI Nino. El Nino is a climate pattern
that break blowing of trade winds from westward in Pacific Ocean that
transport warm water from South America towards Asia. It is
characterized by abnormal warming of sea surface temperature in the
Pacific, associated with a perturbation of atmospheric circulation
patterns recognized as the Southern Oscillation. EI Nino has a very
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strong impact on marine production and fisheries off the Pacific coast
and affect them destructively. During normal circumstances, due to
upwelling, water from the depths move to the surface and this deep-
water is cold and very nutrient rich. This nutrient rich water feed up
phytoplankton and led to increase productivity in the region. However,
during El Nino periods, trade winds are weakened and warm water is
pushed back eastward, toward the west coast of south and north
Americas weakening upwelling or stopping it overall. The lack of
nutrients from the deep-water, there are less production of
phytoplankton affecting fish that feed on phytoplankton and, in turn,
affects other members of the food web that feed on those fishes. Fish
populations in that part of the ocean might collapsed for certain period
of time (McPhaden et al. 2020) is projected that extreme EIl Nino events
might be doubled its occurrence by the end of the 21% century under
ongoing severe greenhouse gas emission scenarios. The frequency
might go from about one every 20 years to one every 10 years. It is also
anticipated that the intensity of the EI Nino will be increased
(McPhaden et al. 2020, Cai et al. 2021). Two consecutive ElI Nino
events differ from each other and this diversity contribute another layer
of complexity for understanding how climate change will influence
future El Nino Southern Oscillation events.

Since the beginning of the industrial revolution, the ocean has
absorbed an estimated of excess 525 billion tons of carbon dioxide
(CO2) from the atmosphere. At least 25% of the CO released by
burning fossil fuels doesn't reside in the air long time, it dissolves into
the ocean. When CO. dissolves in seawater, it is converted to carbonic
acid (H2COs) and then subsequently to bicarbonate ions (HCOg).
During these transformations they release hydrogen ion (H") into the
water and increase H* concentrations in seawater. So, the pH of ocean’s
seawater drops and becomes more acidic. This is a very important
consequence of climate change is known as ocean acidification.
Organisms, those perform calcification are widespread in marine
ecosystem, are particularly susceptible to future changes of ocean
acidification (Orr et al. 2005). However, the increasing acidity of
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oceans is expected to have a destructive effect on every living organism
either directly or indirectly. Even a single group of organisms in the
marine food web is affected by the ocean acidification, it will have a
cascading effect on other members in the food web since all organisms
and biogeochemical cycles are tightly interconnected.

Future ocean acidification impacts must be scaled up to the
ecosystem level in order to provide policymakers with solid scientific
evidence of projected environmental consequences. Ocean acidification
occurs alongside with changes in other physical parameters such as
temperature, dissolved oxygen, salinity, pollutants, physical
disturbances, and stratification and biotic interactions such as
competition and grazing pressures. These are some of the stressors
producing changes in our oceans and when paired with ocean
acidification, these stressors can have synergistic, antagonistic or
additive effects, affecting an organism's sensitivity to ocean
acidification. To better estimate the effects of ocean acidification in
future, these multiple stressor interactions should be considered in
numerical models.

Some other activities in addition to fishing activities are known as
impacting the marine and coastal environment. These activities include
agriculture, ocean mining, shipping activities, industrial and urban
developments, waste dumping, and dam construction on rivers result in
several forms of habitat degradation including degradation of
ecosystem and water quality. These activities mostly affect more
vulnerable coastal areas, so understanding the status and the implication
of the climate changes on coastal areas is a significant issue. Coastal
areas are much more dynamic and have more complex biogeochemical
cycles than offshore areas so it is much harder to estimate the
implications of any environmental impacts on coastal areas. Fishes are
exposed to a complex mix of changing abiotic (temperature, salinity,
oxygen, ocean acidification) and biotic (shifting species composition,
distribution, and prey-predator interactions) conditions, making it
difficult to predict the responses.
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Limited monitoring networks and inadequate information
exchange and analysis at both the national and regional levels, lack of
multi stressors’ response contribute the uncertainties on numerical
models. Due to those uncertainties in numerical models, the global scale
estimations are unprecise, however, still very essential for policy
makers about the potential scale of the impact and in developing policy
scenarios. To reduce the uncertainties in the models, improvements on
monitoring instrumentation and data quality should be the main focus.
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UTILISATION OF FISHERY RESOURCES:
FROM CLAIMING FOR ENCLOSURE TO
COOPERATION IN MANAGEMENT

Tatsuro MATSUOKA?®

1. History in World Fisheries Management Framework
1.1. Claim on Wider Waters

The history of the Ocean and Fishery management flamework
during the latter half of the 20" century after the World War II started
as competition in enclosing waters amongst countries.

In 1945, Truman Proclamation for Conservation and Protection of
Fishery Resources declared right of coastal countries to establish
conservation zones in the contiguous high seas in which fishing
activities should be subject to regulations and control of a coastal
country to protect fishery resources from destructive exploitation. The
concept took the lead of the exclusive economic zone in later years.

In 1947, Chile, Ecuador and Peru proclaimed in Santiago
Declaration that they each have exclusive sovereignty and jurisdiction
over the sea along the coasts of the respective countries to 200 nautical
miles from the coasts. It was the first appearance of the term 200
nautical miles.

The first United Nations (UN) Conference on the Law of the Sea
was held in 1958 and adopted Conventions on Territorial Sea and the
Contiguous Zone [1], High Seas [2], Fishing and Conservation of the
Living Resources of the High Seas [3], and Continental Shelf [4]. In the
Convention on Fishing and Conservation of the Living Resources of the
High Seas, the term ‘high seas adjacent to territorial sea’ appeared and
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a special interest of a coastal country in maintenance of the productivity
of living resources was provided. The adjacent high sea those days was
approximately the exclusive economic zone in later years.

The third UN Conference on the Law of the Sea was met in 1973.
UN Convention on the Law of the Sea (UNCLOS) [5] was its result,
which was adopted in 1982 and came effective in 1994. Prior to the
effectuation of UNCLOS, many countries declared some kinds of 200
nautical mile zones. The momentum was that USA extended its
jurisdiction to 200 nautical miles on its Fishery Conservation and
Management Act in 1976 [6]. A total of 23 states including many
European countries and USSR declared similar jurisdiction within one
years after USA’s decision. The 200 nautical mile regime started this
time.

Table 1 Chronology in Fisheries and Ocean Management Regime

after the W.W.II
1945 Truman Declaration on Continental Shelf and Fisheries Conservation
Zones by USA
1946 Continental Shelf Declaration by Argentina
1952 Santiago Declaration
1956 Archipelagic nation declaration by Indonesia
1958 Four conventions adopted at the 1% UN Conference on the Law
of the Sea
1973 The 3" UN Conference on the Law on the Sea convened
1976 Fishery Conservation and Management Act passed in USA
1982 UN Convention on the Law of the Sea adopted at the
3" UN Conference
Late 1980°s Many disputes in high sea fishing sectors
1992 Rio Declaration at UN Conference on Environment and Development
1994 UN Convention of the Law of the Sea effective
1995 Code of Conduct for Responsible Fisheries published

Regarding fishing industry, Article 61 ‘Conservation of living
resources’ and Article 62 ‘Optimum utilization of living resources’ (in
Part V ‘Exclusive Economic Zone’) of UNCLOS are described with
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technical terms such as allowable catch, best scientific evidence,
maximum sustainable yield, as well as regulations on licensing, sizes
and number of fishing vessels, fishing effort, types, sizes and amount
of fishing gear, seasons and areas of fishing, age and size of fish and
quota of catch. These indicate UNCLOS is based on the biological and
technical management according to the conventional fisheries science
and technology.

1.2. Enclosure of Resources

According to UNCLOS, a coastal state has sovereign right for the
purpose of exploring and exploiting, conserving and managing the
natural resources in the exclusive economic zone. No state may claim
its sovereignty on high seas. However, influences of coastal countries
to the following organisms even on high seas are provided from Article
63 to 67 of UNCLOS, though it is neither sovereignty nor sovereign
right.

Anadromous stocks: The typical anadromous stocks are salmon
and trout. UNCLOS provides as “States in whose rivers anadromous
stocks originate shall have the primary interest in and responsibility for
such stocks” (Article 66). In fact, a nearly exclusive right is recognised
for states of origin of the stocks.

Catadromous species: UNCLOS provides as “A coastal state in
whose waters catadromous species spend the greater part of their life
cycle shall have responsibility for the management of these species
...... ” (Article 67).

Straddling resources: UNCLOS provides as “Where the same
stock ...... occur both within the exclusive economic zone and in an
area beyond and adjacent to the zone, the coastal state and the states
fishing for such stocks in the adjacent area shall seek, either directly or
through appropriate subregional or regional organizations, to agree
upon the measures necessary for the conservation of these stocks in the
adjacent area.” (Article 63).
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Highly migratory species: This refers to organisms which do not
stay in an EEZ(s) of one or small number of countries and widely
migrate over the ocean. This concept has developed through the process
of the 3rd UN Conference on the Law of the Sea, which did not exist in
the Conventions in 1958. UNCLOS provides as “The coastal state and
other states whose nationals fish in the region for the highly migratory
species ..... shall cooperate directly or through appropriate international
organizations with a view to ensuring conservation and promoting the
objective of optimum utilisation of such species throughout the region,
both within and beyond the exclusive economic zone.” (Article 64)

Superiority of coastal countries in the case of the above organisms
was the result of coastal countries’ claim to extend their right beyond
200 nautical miles on the basis of the characteristic migration and
distribution of the stocks. In the process establishing these ideas, a
concept of adjacent high sea became popularly used. This expression
was used to the waters almost same to the present EEZ, however, is now
used to the water adjacent to EEZ. This is a typical example of the trend
of enclosure and division of oceans by countries.

2. Disputes during Transition Period

The 1980’°s was a transition time in the world principle in fisheries
management, when two streams such as claiming extension of right of
coastal countries beyond 200 nautical miles and advocating
conservation of aquatic environment and resources were intermingled.
This was reflected to the sequences to have abolished some high seas
fisheries. The typical examples in the Pacific Ocean were Bering high
seas fishery and high seas drift-net fishery.

2.1. Bering High Sea Fishery

A mid-water trawl fishery for walleye pollack on the high sea
area of the Bering Sea was started by non-coastal countries in the
late 1070’s [7]. It was the result of the shift of fishing effort to high
seas, because of enclosure of offshore waters ranging 200 nautical
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miles by coastal countries those days. Around the late 1980’s, coastal
countries asserted that the high sea sector over-fished the resource of
their EEZ. This implies coastal countries started claiming right
beyond the provision about straddling stock of UNCLOS even before
it went into effect.

From 1989, coastal countries asserted also the sector harvests
the stock more than allowable limit and gives adverse effect to the
ecosystem. Fishing nations asserted that the fishing operation is at
an acceptable level, while scientific survey should be continued. In
1992, a few fishing vessels from Japan, for example, operated of
which catch was very poor and the fishing nations themselves ceased
the sector.

The dispute was summarised as; coastal countries asserted right
beyond 200 nautical miles, appropriate resource management and
conservation of environment. It is no doubt that the last view was an
influence by the environmentalism which started in the 1970’s and
succeeded in the Rio de Janeiro Declaration [8] later. Fishing nations
asserted fishery management based on scientific evidence. However,
the countermeasure was delayed due to insufficient scientific evidence
and the industry collapsed by itself. It provoked the concept of
‘precautionary approach’ in later years.

2.2. High Sea Drift-Net Fisheries

The sector known as high sea drift-net fishing included those for
albacore, neon flying squid as well as salmon and trout [9].

Drift-net fishery for albacore in the South Pacific: Right after
the start of this fishery in 1983, regional stock management was urged
by countries which harvested the same species with different fishing
gear. Then, a possibility of wasteful resource use was pointed because
of catches with a net-mark (a scar on fish body remained by a gillnet
(drift-net is a type of gillnet) due to entangle experience which is one
of incidents known as injuries of unharvested fish [ 10]. Bycatch of other
finfishes as well as incidental catch of marine mammals, marine reptiles
and sea birds became criticised. Media campaigned naming a drift-net
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as ‘wall of death’ and the issue went to as high as the UN General
Assembly. The dispute went on if scientific evidence proves
dangerousness of drift-net fishing and who ought to prove it, however,
it was not concluded. This sector was stopped by fishing countries in
1990 by themselves.

Other drift-net fisheries: The drift-net fishery for neon flying
squid was conducted for a brief period mainly during the 1980’s in the
North Pacific. The sector was criticised as it is destructive and wasteful
as well as unacceptable from a viewpoint of conservation of
environment. The drift-net fishing for salmon and trout in the northern
Pacific was criticised due to incidental catches of porpoise and sea birds
[11]. These high sea sectors ceased in 1992 because of UN General
Assembly resolution for moratorium of large-scale pelagic drift-net
fishing.

3. Responsible Fisheries for Sustainable Resource Use
3.1. Code of Conduct for Responsible Fisheries

Code of Conduct for Responsible Fisheries (CCRF) [12] was
published by UN Food and Agriculture Organization (FAO) in 1995,
which was a turning point in the trend of thought for fisheries
management over the world [13]. Chapter 6 of CCRF shows its
ambitious general principles. The items such as poverty alleviation,
food security, inter-generation equality in sustainable utilisation of
resources as well as conservation of the aquatic environment,
ecosystem and biodiversity (Table 2) indicate clear influence of the Rio
de Janeiro Declaration and Agenda 21 [8]. Ideas such as precautionary
approach, use of selective and environmentally safe fishing gear and
practices t0 minimise wastes and participation of fishers in decision
making process for policy formulation were new which were not
included in UNCLOS. CCRF was influential although it was not an
international law, and research and development of innovative
technology became actively conducted by fisheries scientist,
technologists and managers [14, 15].
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3.2 Wastes in Resource Use and Researches for Reduction

Since the 1980’s, many new research and technical development
have been conducted to reduce wastes in capture fisheries in line with
CCRF. Bycatch and discards as well as ghost fishing are typical
examples of the research subjects.

3.2.1 Bycatch and Discards

The bycatch and discard issue first became recognised in the prawn
trawl fishery which causes a large amount finfish discard at sea and
concerned during the 1980°s [16]. FAO Fisheries Technical Paper 339
[17] sensationally reported global discards of 27 million tons, which is
equivalent to 27% of the world fishery production in 1994. Its over-
estimation was proved by the author [18], however, its impact to
international fishery management was tremendous. The bycatch and
discard-related issue was one of those most often described in CCRF,
which reflects the issue is understood as one of the most series problems
in current capture fisheries. FAO published Technical Paper 470 in 2005
[19] where 6.8 million tons of global discards was estimated. It
included, however, many values naturally unacceptable and, therefore,
little attention was paid. The amount of global discards is still unknown.

Table 2 Keyword ideas in General Principles of Code of Conduct for
Responsible Fisheries

Paragraph 1 Responsible manner in fishing, conservation of ecosystem
Poverty alleviation, food security, inter-generation equalit
Paragraph 2 o ’ Y 8 quatity;
sustainable development
Sustainable utilisation of living resources, population
Paragraph 3 e . . .
rehabilitation, prevention of excess fishing capacity
Paragraph 5 Precautionary approach, preservation of the aquatic environment
Minimising waste by using selective and environmentally safe
Paragraph 6 . g y § selecth . . Y
fishing gear and practices, maintaining biodiversity
Paragraph 8 Protection and rehabilitation of habitats

Participatory approach in decision making process for policy

Paragraph 13, 16 formulation

Paragraph 18 Rights of small-scale fishers to secure and just livelihood
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Two groups of organisms occur in this issue. One is so-called
fishery species which involve finfishes, crustaceans and mollusks,
while the other is organisms such as marine mammals, sea birds and
marine reptiles which fisheries do not aim. We segregate the former as
bycatch in narrow sense, while the latter, incidental catch. The former
occurs in the range of attempted capture function of fishing gear, while
the other is not taken into consideration in the initial designing of
fishing gear. Different approaches are needed in technical
countermeasures.

A variety of innovative designs and devices have been developed
for bycatch reduction in the former cases. Technological improvements
are mainly based on different behaviour among species such as a
swimming layer, swimming ability etc. [20] Conversion from
discarding to utilisation can be a countermeasure in the case of underused
species, however, we should remember that the use must follow the
conventional and scientific fishery management. There is no solution other
than prevention of catch in the case of incidental catch [21].

3.2.2. Ghost Fishing

Ghost fishing refers that derelict fishing gear, no matter if lost or
abandoned, remains its capture function in water and continually
induces mortality of aquatic organisms without human control or
harvest [22]. It was first recognised during the mid-1970’s [23] and
early studies on ghost fishing by cage traps revealed mortality of crabs
and lobsters [24, 25, 26]. It became concerned amongst fishery
scientists and managers in the late 1980’s. In Japan, ghost fishing by
cage traps was proved in the early 1990’s [27]. Since then, scientific
evidences which enable quantitative assessment of mortality have been
gradually produced.

CCREF repeatedly describes this issue because it is one of the most
seriously negative impacts in the present capture fisheries. CCRF urges
prevention of fishing gear loss and technical improvement against ghost
fishing.
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Someone attributes ghost fishing to popular use of synthetic fibres
to fishing gear from the 1960’s. Since ghost fishing is serious
immediately after gear loss, it is conjectured to have occurred even in
those days when natural and degradable materials were used. It is
incorrect to say synthetic materials provoked ghost fishing.

Duration remaining ghost fishing function: The duration of
ghost fishing by lost gillnets depends on seabed circumstances [28]. The
ghost-fishing function of gillnets remained on flat seabed declines
rapidly with decreasing heights and increasing visibility. The duration
of ghost fishing in this case were assessed as for 56~142 days [29, 30,
31] (The values are different from those in the original papers due to
recalculation by the author). Gillnets tangled on rocks or an artificial
reef three-dimensionally maintain the initial magnitude of capture
function for a long period of time even after badly fouled [28]. Those
tangled around an artificial reef maintained almost the original catch
rate even when the netting became invisible due to large amount of
fouling organisms after three years since lost. Lost traps continue ghost
fishing for a couple of years even in shallow waters [32]. The capture
function descends together with breakage, accumulation of fouling
organisms and burial in sediments.

Ghost fishing is conjectured to last for a longer period in deep
waters where the above-mentioned processes of decline of the gear
function are weaker and slower than those in shallow waters.

Mortality of organisms: Mortality of fishery resource organisms
caused by ghost fishing has been estimated in comparison to landing
amount as; Dungeness crab equivalent to 7% in a cage trap fishery in
Canada [33], octopus approximately equivalent to or twice greater in
finfish trapping in Japan [32] and monkfish equivalent to 7% in bottom
gillnet fishery in Spain [34].

Economic loss caused by ghost fishing: Fishing gear loss
increases fishing operation cost for fishers’ and damages their business.
Therefore, prevention of fishing gear loss is the most fundamental
solution against ghost fishing. Provided also the fact that ghost fishing
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IS the most serious for example only within a couple of weeks in the
case of gillnets, retrieval of derelict fishing gear and usage of electro-
and bio-degradable materials to net webbing and rigging for scheduled
dysfunction of fishing gear after they are lost [35, 36] are the next best
solution. The reasons of fishing gear loss should be studied and
technical and managemental measures against gear loss must be further
developed.

4. Policy for Fisheries Management and Development

Since the 1990’s, prevention of destructive fishing practices,
ecosystem-based approach, participation of fishers in the fishery policy
formulation process etc. appear as critical issues in fisheries
management scheme in many countries in line with sustainable
utilisation of aquatic living resources, conservation of fishing ground
environment and food security for future generation based on the
principles of CCRF. However, research and development in these
aspects have brief history and logical basis to incorporate the above
principles into policy formulation has not yet developed.

Fig. 1 Photograph of ghost fishing: a (left) lobster entangled in lost and aged bottom
gillnet; b (right) dead flatfish with no head remained in lost cage trap.

The author is concerned that the recent trend such as reduction of
excess fishing capacity and fishing effort as well as fisheries
management with consumers’ participation has a risk to force burden
on fishers, assuming them as beneficiaries. The author is also concerned
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the precepts learned from industrial fisheries as described in the Section
2 of this paper are applied to small-scale fisheries inconsiderately.
Provided fishers, in particular small-scale fishers, are historically poor
people and coastal communities are inferior in many countries, there is
still a large gap between strengthening fishing regulations and poverty
alleviation in a total plan of fisheries development and management. The
author advocates the need of development of methodology for fisheries
policy formulation on preconditioning poverty alleviation [37].

4.1. Effects of Fishing Regulations to Fishers’ Livelihood

Fishers’ loss and gain due to fishing regulations: We consider
impacts to fishers’ livelihood caused by fishing regulations for
management of resources (Fig. 2). Fishing regulations softens resource
decline and those stronger than a certain magnitude are expected to
recover the resource (Fig. 2a). There is a time lag between regulation
imposition and resource recovery start [38], which is ruled by biological
factors such as the growth rate and maturity ages. The speed of recovery
is ruled by the intensity of the regulations [39], where hard regulations
are expected to be followed by a rapid recovery.

The catch from a certain stock is determined by the quality and
quantity of devoted fishing effort. When a fishing regulation is imposed
at a time, fo (Figure 2a), fishing effort usually decreases and,
consequently, catch declines in comparison to the situation before the
regulation is imposed. The magnitude of decline of catch reflects the
intensity of the regulation and consequences are different according to
the stock recovery difference. The catch #-year-after fo changes as Creg,
while the catch is hypothesised to decline as Chyp if the regulation was
not imposed.

Figure 2b shows a course of decline and recovery in catch under a
certain magnitude of regulation. The difference between Creg and Chyp
is the loss for fishers induced by the regulation. The loss changes over
time and it would turn to gain at a point in time ¢ when Creg and Chyp
become equal. The real positive effect of the regulation in catch for
fishers appears after # when the integrals of loss (left shaded area) and
gain (right shaded area) become equal. If the time from ¢ to # is too
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long relative to fishers’ life or the loss is destructive to their livelihood,
the expectation for the future resource recovery does not adequately
convince them to accept the immediate loss and to assent to the
regulation. Potential benefit for the next generation hardly convinces
fishers.

Reduction in benefits from the traditional environment after
imposed regulations is obligatory removal of a livelihood as a whole or
in part to fishers [40, 41]. Removal of a livelihood must be compensated
by publicly. Because of a public character of sustainable use of fishery
resources in food security for a society, it is not appropriate to force
only fishers be responsible to resource conservation relying upon their
loss, expecting their moral and compliance. The contribution in food
supply for local multitudes particularly by small-scale commercial
fisheries convince this social strategy.

4.2. Management Policy Based on Recognition of Inferior Area
and Poverty Alleviation

Many fisheries managers grumble that fishers do not understand
the importance of resource management [42]. Immoral behaviour of
fishers on some occasions as no compliance to regulations [43] is
attributed usually to low education. However, excessive emphasis on
the importance of fishers’ understanding of management leads to
importance of education and consequently is followed by an argument
that the difficulty of education is attributable to poverty. This is a
paradox that unsuccessfulness in fisheries management toward better
livelihood is due to poverty.

The author has proposed a concept of ‘inferior area’ (Fig. 3) [37].
We should understand that fishing villages in coastal areas are usually
inhabited by historically poor people [44, 45] and poverty has been
reproduced through generations. The ratio of children’s school
attendance is low and, consequently, the education level of people is
low [46]. The hygiene and public health conditions are insufficient.
Coastal waters receive waste discharge from land industries,
agriculture, forestry and urban human life, which contaminate and
degrade the aquatic environment [43]. Coastal villagers catch fish under
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such an inferior circumstance and not only consume their catches by
themselves but also sell at a nearby urban market. Distribution of
fishery products of which safety is not guaranteed is fed back as hazard
to food security for the people in surrounding areas. In other words,
poverty in an inferior area is part of the issues in overall development
management of coastal societies beyond that of fisheries. Solution to
the negative cycle in inferior areas is not a responsibility of only fishers.

Stock increase . Immediate loss for  Future gain for
", fishers due to fishers due to
“imposed regulation  stock recovery

depends on
magnitude of

requlation Cateh \,

. Creg: Catch

2° recoveries under
different
magnitudes of
regulation

Stock and catch
Loss and gain in catch

ty: Regulation  Recovery depends on ¢ (year) t(year)
imposed reproduction
characters

Fig. 2 A model of declining resources and catch, imposing a regulation and immediate
reduction in catch, consequent recovery in resource and catch: a (left) Reduction of
different levels in catch and recovery of different courses in resource and catch
depending on magnitude of regulation; b (right) comparison between changes in
catch under a regulation and hypothetical catch under no regulation which explains
fishers’ loss and gain caused by regulation.

The issue of fisheries management is not completed from a
viewpoint of management of resources and fishing activities. A policy
for coastal community development must be formulated to disrupt the
poverty reproduction. A coastal community development plan should
secure sustainability of activities of utilisation of aquatic natural
resources such as a capture fishery sector in order to achieve sustainable
livelihood of coastal villagers [47]. We should not hesitate to
incorporate special considerations to historically poor coastal villagers
[48] in inferior areas into fisheries management as a priority matter.
This is vital to achieve an integrated goal of conservation of aquatic
environment and resources, food security, healthy life of people and
social safety.
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5. Conclusion

Though the trend in word fisheries management framework has
changed from enclosure of ocean regions to sustainable utilisation of
environment and resources since the turning point provided by the Rio
de Janeiro Declaration and CCREF, research for the concepts in the new
era has a brief history. Innovation (change in way of thinking and
behaviour) toward responsible and sustainable resource use has just
started. It has only decades of history as science and technology.
Cooperation for sharing methodology and knowledge in policy
formulation, not only technology for reduction of wastage, toward
sustainable utilisation of aquatic environment and living resources is
needed. We should particularly focus on the gap between the issues of
responsibility in resource use management and poverty alleviation in
small scale fisheries. Fisheries management policy preconditioning
poverty in the inferior area is vital part of sustainable fisheries
management for the coming decades in line with the Sustainable
Development Goals.

Inferior area: Habitat for poor,
reproducing poverty

*Low education

*Poor hygiene and malfunction

Terrestrial discharge of
negative impact

substances to coastal i
waters from land industry, [
human life, agriculture &
forestry

:AsLivelihood security
*Food security

security

Poverty alleviation

Fishing activities

Contamination, destruction of habitat environment and
disturbance to reproduction by negative impacts

Fig. 3 A model of inferior area which is habitat for poor people where poverty is
reproduced through generations, sea is contaminated with discharge of negative
impact substances from land, catch of which safety is not assured is distributed to
surrounding area and it causes hazard against food security. Formulation of a
fisheries development and management policy to disrupt poverty reproduction can
achieve conservation of aquatic environment and resource, people’s health and
food security.
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SUNUS

Diinya niifusu, bu satirlarin yazildigir an itibariyla sekiz milyar
kisiyi ge¢mistir. Niifus artisi ile orantili sekilde ihtiyaglar ve iiretim-
tilketim de artmaktadir. Bu baglamda sanayi iiretimindeki artig; ham
madde, elektrik, yakit ve enerji ihtiyacini da beraberinde getirmektedir.
Eksigin giderilmesi i¢in yer alt1 ve yer iistli kaynaklar1 daha yogun, daha
bliylik miktarlarda kullanilmaya baslanmis, insanligin ortak
zenginlikleri hizla erimeye ve yok olmaya yiiz tutmustur. Bunun
yaninda, sanayilesmenin getirdigi bir olumsuz sonu¢ da cevre
kirliligidir. ~ Stiphesiz  bu  durumdan denizler de olumsuz
etkilenmektedir. Diinyada bir milyardan fazla insanin beslenme ve
gecim kaynagi olan denizler 6zellikle plastik atiklar, fosil yakit
kalintilar1 ya da kimyasal atiklarla her gegen giin daha da kirlenmekte,
deniz canlilarinin gesitligi hatta varligi tehlike altina girmektedir.

Son yillarda ¢evre bilincinin artmaya baslamasi ve kamuoyunun
etkisi ile kimi sanayi iilkelerinde ¢evre ve deniz temizligi konularinda
umut verici adimlar atilsa da Covid-19 salginin getirdigi yeni sartlar ve
kiiresel iiretimi etkileyen savaslar sonucunda ortaya c¢ikan enerji
thtiyaci, 6zellikle fosil yakitlara yonelik talebi daha da artirmistir. Bu
durumun olumsuz etkileri bolgesel olmayip kiiresel boyuttadir.

Ankara Universitesi Asya-Pasifik Calismalar1 Uygulama ve
Arastirma Merkezi (APAM) olarak biz de 2022 yili i¢inde yapmay1
planladigimiz akademik faaliyetlerin arasina “Sanayilesme ve Deniz
Kaynaklar1” konusunu dahil etmeyi kararlagtirdik. Japonya
Biiyiikel¢iligi’nin de katkisiyla, Akdeniz’den Japon Denizi’ne kadar
uzanan genis cografyada oOzellikle deniz kaynaklarinin simdiki
durumuyla gelecegi konusunda, Tiirk ve Japon bilim insanlarinin
goriislerini diizenledigimiz bir panel ile kamuoyuna takdim ettik. Bu
calisma, panele katkida bulunan arastirmacilarin sunumlarinin yaziya



dokiilmiis halidir. Basta konugmacilarimiz olmak {izere projeye destek
veren Japonya'nin Tiirkiye Biiyiikelgisi Sayin SUZUKI Kazuhiro’ya,
her zaman g¢alismalarimiza destek veren Rektoriimiiz Sayin Prof. Dr.
Necdet UNUVAR’a ve Ankara Universitesi ydnetimine tesekkiir
ederiz.

Prof. Dr. A. Merthan DUNDAR

Ankara Universitesi

Asya-Pasifik Caligmalari Uygulama ve Aragtirma Merkezi
(APAM) Midiirii



Japonya Biiyiikel¢isi Sayin SUZUKI Kazuhiro’dan

Oncelikle, bu yilki ¢cevrimici sempozyuma Japonya Biiyiikel¢iligi
ile birlikte ev sahipligi yaptig1 i¢in Ankara Universitesi Asya-Pasifik
Calismalar1 Uygulama ve Arastirma Merkezi (APAM)’a ve Prof. Dr.
A. Merthan DUNDAR’a tesekkiir ederim. iki ev sahibinin harika
isbirligi sonucunda Tiirkiye ve Japonya’dan alaninda Onde gelen
akademisyen ve uzmanlari bir araya getirmeyi basardik.

APAM ile Biiyiikelgiligimiz arasindaki bu ortak girisim gecen yil
baslamis ve ilk sempozyum, gectigimiz Mart ayinda COVID Sonrasi
Yeni Diinya Diizeni baghig1 altinda gerceklestirilmisti. A¢ikcasi, ¢ok
tesvik edici ve giincel, zamana uygun konularda bir tartisma
ylriitebiliyoruz. Ayn1 sekilde, bu yilki sempozyum i¢in de giincel bir
konu se¢gme konusunda oldukga basarili oldugumuzu diisiiniiyorum.
Bugiin denizcilik meselelerini, sanayilesmeyi ve deniz kaynaklarimi
Akdeniz ile Japon Denizi'ni karsilastirarak irdeleyecegiz.

Bugiin, diplomatik foruma kadar katilmak i¢in Antalya'ya
gidecegim. Antalya Diplomatik Formu’nda bugiin ii¢ Disisleri Bakan1
arasinda; Tiirkiye’den Bakan Sayin CAVUSOGLU, Rusya’dan Bakan
LAVROV ve Ukrayna Disisleri Bakani bir toplantis1 olacak. Hepimizin
bildigi gibi Rus Ordusu’nun 24 Subat'ta Ukrayna'ya saldirisiyla II.
Diinya Savasi’ndan sonra Avrupa'daki en kotii insani krize sahit
oluyoruz. Simdi Kurallara Dayali Uluslararas1 Diizen, siyasi bir
meydan okumayla karsi karsiya kalmistir. Tam da bu dénemde Tiirkiye
ve Japonya'dan uzmanlarin deniz kaynaklari konusuna odaklanarak
“deniz diizeni” iizerine bir diyalog kurmalarmin mantikli oldugunu
diisiiniiyorum. Ulkeler, Avrupa kitasinin jeopolitik olarak ¢ok cok
onemli uglarinda yer almaktadir.



Gecen yilki sempozyumda, Japonya hiikiimeti tarafindan baglatilan
FOIB-Hiir ve Acik Hint-Pasifik insiyatifinin gerceklestirilmesine
yonelik cabalar1 tanittim. Tirkiye gibi Avrupa, Asya ve Afrika'nin
stratejik kilit, konumda bulunan iilkelerin 6nemini 6zellikle belirterek
kritik oneme sahip bdlgede baglantinin FOIP ile gili¢lendirilmesinin
biiylik bir avantaj olabilecegini ve bunun Tiirkiye'nin savundugu
“Yeniden Asya” girisimi ile Japonya'nin FOIP'ini kavram olarak
birbirini ~ tamamlayic1  nitelige  kavusabilecegini  sdyledim.
Sempozyum’dan birka¢ ay sonra, donemin Japonya Disisleri Bakani
Saymn MOTEGI gegen yil Agustos ayinda Tiirkiye'yi ziyaret etti. Iki
Disisleri Bakan1 Sayin MOTEGI ve Sayim CAVUSOGLUnun mutabik
kaldiklar1 6nemli bir nokta da denizcilik konularinda karsilikli, ikili
diyalog kurulmasiydi. Japonya'nin Cin ve Giiney Kore ile deniz sinir1
belirleme sorunlar1 var ve Tiirkiye'nin de Yunanistan ile benzer bir
durumda oldugunu biliyoruz.

Bu nedenle, okyanuslar-denizlerle ilgili konularda komsu tilkelerle
sorunlarla karsilasan Tirkiye ve Japonya icin bolgelerinde deniz
diizeninin kurulmasi konusunda fikir aligverisinde bulunmalarinin ve
bilgi paylasiminin  ¢ok degerli oldugunu diisiiniiyorum. Ikili
isbirligimizi daha da giiglendirecegine inaniyorum.

Son olarak, bu yilki sempozyumun deniz kirliligini,
sanayilesmenin neden oldugu deniz kaynaklar1 sorunlarini tartigma
firsat1 verecegini de vurgulamaliyim. Gegen sonbaharda Glasgow'da
diizenlenen COP 26 zirvesinde, Japonya Bagbakani KISHIDA
“Stirdiirtilebilir Okyanus Ekonomisi” paneline katilarak ¢evreyi
koruma ve dayanikliligin bir parcasi olarak iklim degisikligiyle nasil
basa cikilabilecegini acikladigi ¢esitli iklim girisimlerini 6zetledi.
Sanirim bugiin tartisacagimiz siirdiiriilebilir deniz terimi, Japonya'nin
iklim degisikligine sundugu ayn1 diisiince gizgisine aittir. Ornegin gida
kaynagimiz olarak deniz kaynaklarini diislindiigiimiizde stirdiiriilebilir
deniz kavrami da ¢ok ¢ok dnemlidir. Dogal kaynaklarimizin kullanimi
sinirlanmakta oldugundan, kaynak yonetimine ve verimli kullanimina



gosterilen 6zen her gegen giin daha da vazgecilmez hale gelmektedir.
Ancak bunlarin higbiriyle tek basina bir iilke basa ¢ikamaz. Uluslararasi
bir fikir birligine ihtiyacimiz var ve bunu formiile etmek i¢in bugiin
bizim gergeklestirecegimiz gibi bir diyalogun olmasi gereklidir. Biitlin
bu bakis acisiyla, sadece akademisyenlerin, uzmanlarin degil, ayni
zamanda genis bir ¢evrimici izleyici kitlesinin entelektiiel kazang elde
edebilecegi, iki lilke arasindaki entelektiiel diyalogu giiclendirecek
buglinkii sempozyumda yapici tartismanin yiiriitiilecegine inantyorum.

Bu son notla hepinize iyi sanslar diliyor ve nazik ilginiz i¢in ¢ok
tesekkiir ediyorum. Tesekkiir ederim.






DENIZ iPEK YOLU: DENiZ TICARET
YOLLARINDA GUVENLIGIN ONEMIi

Dr. Altay ATLI*

Pandeminin devam eden olumsuz etkileri, artan biiyiik giic
rekabetiyle birlikte derinlesen jeopolitik fay hatlar1, Ukrayna’da devam
eden savag ve diinya genelindeki artan enflasyon sorunundan dolay1
kiiresel ekonomi esi goriilmemis bir belirsizlik ve karigikliktan
gecerken kiiresel ekonominin ana arteri, diger bir deyisle sinir 6tesi mal
ticareti her zamankinden daha fazla onem tasimaktadir.

Bu bakimdan deniz ticaretinin, diger bir deyisle deniz iletisim
hatlar1 yoluyla gerceklestirilen ticaretin saglikli isleyisine 6zel dnem
verilmesi gerekmektedir ¢iinkii bu ticaret sekli devletler arasindaki
kiiresel ticari faaliyetin tamaminin yaklasik %80’ine tekabiil
etmektedir. Deniz iletisim hatlari; ticaret, lojistik ve deniz kuvvetleri
icin kullanilan, limanlar arasindaki birincil deniz yollarini tanimlayan
bir terimdir.

Uluslararasi Deniz Ticaretinde Biiyiime, Diinya GSYIH Biiyiimesi ve Deniz
Ticaretinin GSYIH’ye Oranm

Average ratio 2006-2014 Average ratio 2015-2021
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Kaynak: Birlesmis Milletler Ticaret ve Kalkinma Konferansi (UNCTAD).

L Bogazici Universitesi, Asya Calismalar: Merkezi.


https://en.wikipedia.org/wiki/Port

Yukaridaki grafikte goriilebilecegi iizere hem diinya ticareti hem
de ticaretin deniz kismi, sirastyla kiiresel mali kriz ve COVID-19
pandemisinin etkilerinden dolayr 2007 ve 2020 yillar1 hari¢ olmak
tizere yillar icinde dilizenli olarak biiylimektedir. Bu grafikten
okunabilecek bagka bir dnemli nokta ise bazi yillarda az sayida
istisnayla birlikte, yillar i¢inde deniz ticaretinin diinya ticareti
ortalamasindan (ayni zamanda kara ve hava yollari, demir yolu
araciligiyla yapilan ticareti de kapsar) daha hizli biiylimekte oldugudur.
Bu baglamda 2021 yilindaki diinya ticareti performansina daha
yakindan bakmaya deger. S6z konusu yil yalnizca pandeminin ilk
etkilerinden sonra ticaret hacimleri bakimindan keskin bir sigcramay1
temsil etmekle kalmaz, ayn1 zamanda diinya ticaretindeki ortalama
biiylime ile denizcilikteki bliylime arasinda, denizcilikteki biiylimenin
dezavantajina olacak Onemli bir farki temsil eder. COVID-19
pandemisinin hemen sonrasinda deniz ticaretinin ortalama diinya
ticaretinden daha yavas biliylimesi; agirlikli olarak ticaret lojistiklerini
korkutucu diizeyde pahali hale getiren, aniden ve hizla artan konteyner
fiyatlarindan ve deniz limanlarindaki tikanikliklarin yani sira, deniz
iletisim hatlar1 boyunca olusan sézde sikisma noktalarindan
kaynaklanmig olup her ikisi de pandemi boyunca ekonomik
faaliyetlerdeki kapanma ve hizli yeniden agilmalardan dolay1 kiiresel
ticarette yasanan arz ve talepteki agir bozukluklarin sonucudur.

Bolgelere Gore Uluslararasi Deniz Ticareti (toplam tonajdaki yiizde pay1)
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Kaynak: Birlesmis Milletler Ticaret ve Kalkinma Konferansi (UNCTAD).
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Yukaridaki grafikten anlagilacagi lizere Asya’nin bolge olarak
kiiresel deniz ticaretinde biiyiik agirligir vardir. Bu nedenle bu belge,
ozellikle Cin’in Kusak ve Yol Girisimi’nin deniz tabanli bileseni olan
Deniz Ipek Yolu’nda bir inceleme yaparak Asya’daki deniz rotalarma
daha yakindan bakacak ve bu rotalarin giivenliginin kiiresel
ekonominin refah1 agisindan neden 6nemli oldugunu tartisacaktir.

Deniz ipek Yolu

Kusak ve Yol Girisimi (KYG), 2013 yilinda Cin hiikiimeti
tarafindan kabul edilen ve sonrasinda Asya, Orta Asya, Orta Dogu ve
diinyanin herhangi bir yerinde altyapr yatirimi projeleri araciliiyla
hayata gecirilen bir kiiresel altyap: gelistirme stratejisidir. Antik Ipek
Yolu’nun {inli tarihi ticaret yollar1 boyunca denize kiyist bulunmayan,
Orta Asya ve Orta Dogu’dan gecerek Cin ve Avrupa’y birlestiren kara
ve demir yolu ulagimina ydnelik kara giizergahlarini ifade eden “Ipek
Yolu Ekonomik Kusagi” ve Gilineydogu Asya ile Giiney Asya, Orta
Dogu, Afrika ve devam edip Avrupa’dan gecerek Hint-Pasifik
Okyanusu giizergahlarini ifade eden “21. Yiizyil Deniz ipek Yolu”ndan
olusan KYG’ye 2022 yilinin ortalar1 itibartyla kayit yaptirmig 149 iilke
bulunmaktadir.

Hercules Haralambides ve Olaf Merk’e gore, KY G nin Deniz ipek
Yolu kapsaminda iligkili olan ulasimla ilgili dort yonelim vardir.
Bunlar; mevcut deniz rotalarinin kontrol edilmesi, alternatif rotalarin
belirlenmesi, yeni ticaret alanlar1 olusturmaya yonelik altyapinin insa
edilmesi ve kiiresel ticaretteki olas1 sekil degisiklikleridir.? Bu
cercevede, mevcut deniz rotalarinin kontrol edilmesi ve kosullar ne
olursa olsun ticaret akiglarinin giivence altina alinmasi, Cin’in Deniz
Ipek Yolu’nu insa etme cabalarinda énemli bir endise konusu olarak
ortaya ¢ikmaktadir. Buradaki asil gerekce, Hint-Pasifik Bolgesi’ndeki
deniz iletisim hatlar1 ve ilgili deniz tasimacilifi zincirleri iizerinde

2 Hercules Haralambides ve Olaf Merk (2020), “The Belt and Road Initiative: Impacts on
Global Maritime Trade Flows (Kusak ve Yol Girisimi: Kiiresel Deniz Ticareti Akimlari
tizerindeki Etkiler)”, Uluslararasi Ulastirma Forumu Miizakere Belgeleri, Say1. 2020/02,
OECD Publishing, Paris.
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kontrolii arttirmaktir. Mevcut rotalarin kontrol edilmesine yonelik bu
cabalar ayn1 zamanda, miimkiin oldugunca kaginilmasi gereken Malaka
Bogazi gibi tikanma noktalarini kapsayan az sayidaki mevcut rotaya bel
baglama riskini hafifletmek amaciyla alternatif rotalar olusturma
faaliyetiyle birlesmistir.

Ipek Yolu Ekonomik Kusagi ve 21. Yiizyil Deniz Ipek Yolu Haritas
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Kaynak: Xinhua.

Liman tesisleri, lojistik merkezleri, vb. de dahil olmak iizere deniz
ticareti altyapisinin iyilestirilmesi ve Deniz Ipek Yolu boyunca yeni
deniz rotalarinin gelistirilmesi, hi¢ siiphesiz, Cin’in ¢ikarlarina hizmet
ederken ayn1 zamanda pandemi sonrasindaki donemde daha esnek ve
verimli bir kiiresel ekonomik yapiya yonelik kapsamli arayista dnemli
bir sart olan genel olarak kiiresel ticaretle ilgili kapasitenin
gelistirilmesine katkida bulunmaktadir. Ancak buradaki kilit soru,
altyap1 ve artan ticaret hacimlerindeki 6nemli gelismelere ragmen deniz
rotalarmin giivenliginin ne dl¢lide saglanip saglanamayacagidir.
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Deniz iletisim Hatlarinin Deniz Giivenligi

Deniz giivenligi; okyanus, kara sulari, bolgesel deniz, nehir ve
limanlar1 kapsayan deniz iletisim hatlar1 boyunca seyreden deniz
araglarinin korunmasini ifade eden ¢ati bir terimdir ve askeri giivenlik,
ekonomik kalkinma, insan giivenliginin yani sira, deniz yasamiyla ilgili
ekolojik endiselerle ilgili konular1 kapsar. Deniz Ipek Yolu’nun
giivenlik boyutunun goriisiilmesi amaciyla bu belge, deniz giivenliginin
ti¢ 6nemli yonii tizerinde durur. Bunlar; ekonomik giivenlik, geleneksel
deniz giivenligi tehditleri ve jeostratejik ortamdir.

Kiiresel Konteyner Yiik Endeksi-Freightos Baltik Endeksi (ABD dolari)
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Kaynak: Uluslararasi Para Fonu (IMF).

Yukarida ele alindig1 tizere COVID-19 pandemisi, aralarinda en
etkilisinin artan konteyner fiyatlarinin oldugu deniz ticaret rotalarinin
kapasitesini zayiflatan c¢esitli ekonomik tehditlerle sonuglanmistir.
Yukaridaki grafik, pandeminin baslangicindan bu yana konteyner
fiyatlarinin dort katin tizerinde arttigini1 gostermektedir. Parisa Kamali
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tarafindan ayrintili olarak agiklandig1 {izere kapanmalar, is giicii
eksiklikleri ve lojistik aglar Ttzerindeki gerilmeler, nakliye
maliyetlerinde artislara ve 6nemli 6l¢iide uzayan teslimat siirelerine yol
agmustir. Fiyatlar son zamanlarda diismiis olsa da pandemi dncesindeki
fiyatlarin oldukga tlizerinde kalarak zaten enflasyon kaynakli baskilarla
kusatilmis bir diinyada deniz ticaretinin ekonomik giivenligini
tehlikeye atmaktadir.> Bu sorunun kestirme bir ¢oziimii vardir:
Kamali’nin, “Pandemi 6ncesindeki nakliye fiyatlarina geri doniilmesi,
altyaprya yapilacak daha biiyiikk bir yatirimi, navlun sanayinde
dijitallesmeyi ve ticaretin kolaylastirilmasina yonelik Onlemlerin
uygulanmasin1 gerektirecektir.” seklinde belirttigi gibi yapisal bir
degisiklige ihtiya¢ duyulmaktadir.®

Pandeminin kiiresel deniz ticaretinin ekonomik giivenligini tehdit
eden bir bagka olumsuz etkisi de diinya genelindeki limanlarda artan
tikanikliktir. COVID-19 pandemisinin baslangicindan beri, 6zellikle de
ekonomilerin yeniden agilmasi ile iiretim ve ticaretin kaldigi yerden
devam etmesinin ardindan, mal sevkiyat1 talebinin 6nemli oranda
artmast ve liman kapasitelerinin artan talebe ayak uydurmakta
zorlanmasi, tliketici ve firmalara yapilan mal sevkiyatlarinda artan
tikaniklik ve dolayisiyla uzun siireli gecikmelerle sonuglanmustir.
Andras Komaromi ve digerleri, COVID-19 pandemisi baslar baglamaz
nakliye siirelerinin gergekten de aniden yukar1 yonde sigrama
kaydettigine, ancak tiim tikamikligin artan taleple ilgili olmadigina,
¢linkii birgok limanin 6zellikle de 2021 yilinin ortalarindan itibaren
pandemi Oncesi donemden daha az kargo tasinmasina ragmen Yyetersiz
altyap1 kapasitesinden dolay1 daha uzun bekleme siireleri sergiledigine
dikkat c¢ekerek altyapmin daha iyi duruma getirilmesinin “is giici
eksiklikleri gibi baska faktorlerin de baglayict oldugu bir kriz sirasinda
dayanikliligin gerekli fakat yeterli olmayan bir sartt oldugu” sonucuna

3 Parisa Kamali (2022), “Global Shipping Costs are Moderating, but Pressures Remain
(Kiiresel Nakliye Maliyetlerinin Siddeti Azaliyor, Ancak Baskilar Devam Ediyor)”, IMF
Blogu, 13 Ocak (https://mww.imf.org/en/Blogs/Articles/2022/01/13/global-shipping-costs-
are-moderating-but-pressures-remain).

4 Age.
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ulasmistir.® Diger bir deyisle, Deniz Ipek Yolu giizergahlar1 genelinde
ticaret yetersiz altyapi tehdidi altinda olabilir; girisimin amaci kesin
olarak kapasitenin artirilmasi olmakla birlikte, bu alanda dayaniklilik
olusturulmasina engel teskil edebilecek birkag faktor vardir.

Kiiresel Liman Tikaniklig1 (2021 yili Ekim ay1 itibartyla)
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Kaynak: VesselsValue.

Artan tagima ve lojistik maliyetleri, limanlarda ve 6nemli nakliye
rotalarindaki  tikanikligin ~ yan1  sira, pandeminin  altyapinin
gelistirilmesini yavagslatan devam eden etkileri ve genel olarak tedarik
zincirindeki aksamalar, su anda Deniz Ipek Yolu’nun ekonomik
giivenlik boyutu konusunda karanlik bir tablo ¢izmektedir. Kiiresel
ekonomideki  mevcut calkantili  kosullar  gbz  Oniinde
bulunduruldugunda kisa vadede higbir 6nemli iyilesme beklenemez.
Uzun vadede ekonomik gilivenligi artirmak i¢in gerekli dayanikliligin
olusturulmasi, yapisal degisiklik ve iyilestirmelerin yapilmasin
gerektirecektir.

5 Andras Komaromi, Diego A. Cerdeiro, ve Yang Liu (2022), “Supply Chains and Port
Congestion Around the World (Diinya Genelinde Tedarik Zincirleri ve Liman Tikaniklig1)”,
IMF Calisma Belgeleri, 25 Mart  (https://www.imf.org/en/Publications/WP/Issues/
2022/03/25/Supply-Chains-and-Port-Congestion-Around-the-World-515673).
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Ekonomik giivenlik sorunlarinin 6neminden bagimsiz olarak
geleneksel deniz giivenligi tehditleri hala Deniz ipek Yolu agisindan
Onem tagimaktadir ve dngoriilebilir gelecekte de dnem tagimaya devam
etme egilimindedir. Korsanlik ve silahli soygun, insan ve yasa dis1 mal
ticareti, kacak balik¢ilik ve yasa dis1 deniz kirliligi, Deniz Ipek Yolu
kapsamina giren bolgeyi etkileyen baslica tehdit kaynaklaridir.

2021 Yilinda Gemilere Kars1 Korsanlik ve Silahli Soygun

PIRACY AND ARMED ROBBERY AGAINST SHIPS

ICC INTERNATIONAL MARITIME BUREAU

TOTAL INCIDENTS
PER REGION
JANUARY - DECEMBER 2021

#IMBpiracy @IMB_Piracy

Kaynak: ICC Uluslararas1 Denizcilik Biirosu.

Uluslararas1 Ticaret Odasi’nin Uluslararast Denizcilik Biirosu
tarafindan hazirlanan harita, 2021 yilinda Bati Afrika kiyisinin
diinyadaki korsanlik faaliyetinin yuvasi olarak kalmaya devam ettigini,
ayrica Deniz Ipek Yolu rotasmimn tamami boyunca gemilere karsi
korsanlik ve silahli saldirilarda 6nemli oranda yogunlasma oldugunu
acikca gostermektedir. Diinyanin bu boliimiinde korsanlik, Giiney Cin
Denizi’nde devam eden toprak anlagmazliklarindan dolay1 daha yiiksek
seviyelere ¢ikmig; Birlesmis Milletler, Giiney Cin Denizi sularinin
diinyadaki en tehlikeli sular oldugunu ilan etmistir. Giiney Cin Denizi
genelinde gergeklestirilen kiiresel ticaret hacmi tahminleri %20 ila %33
arasinda degismekte olup® bu durum bdlgenin biiyiikliigii ve hukuki

6 David Uren (2020), “Southeast Asia Will Take a Major Economic Hit if Shipping is Blocked
in the South China Sea (Giiney Cin Denizinde Nakliye Engellenirse Gilineydogu Asya
Biiyiik Zarar Gorecek)”, The Strategist, Avustralya Stratejik Politika Enstitiisii, 8 Aralik
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yaptirimin bulunmamasindan yararlanan silahli ve organize korsan
gruplar i¢in cazip bir hedeftir. Korsan sorununun {izerine insan ve yasa
disi mal kagak¢iligt ve diger yasa disi ekonomik faaliyetler
eklendiginde Deniz Ipek Yolu boyunca tehdit seviyesi zaten yiiksektir.

S6z konusu giivenlik tehditlerinin etkili bir bigimde ele alinmasina
iliskin olmazsa olmaz iki kosul vardir. Bunlardan biri, dogru
politikalarin belirlenmesi ve bu politikalar faaliyete gecirmeye yonelik
fiziksel kabiliyetlere sahip olunmasi, digeri ise toplu giivenlik tehditleri
yalnizca toplu olarak ele alinabilecegi i¢in uluslararasi isbirliginin
saglanmasidir. Deniz Ipek Yolu’nun giivenligi s6z konusu oldugunda,
Cin’in dis politikalar ile savunma politikalarinin, iilkenin deniz agiri
cikarlarin1 savunmaya yonelik doktrinler igermesinin ve Cin’in bu
doktrinler dogrultusunda harekete gegmesinin dikkate alinmasi dnem
tasimaktadir. Ornegin, su anda on yildan uzun siiredir Cin donanmast,
ticari gemilerin kagirilmasina miidahale ederek ve sivil vatandaslarin
tahliyelerini gerceklestirerek Dogu Afrika kiyilart agiklarinda BM
mandast altindaki korsan karsiti devriyelere katilmaktadir. Veerle
Nouwens’in yazdigir gibi, Cin’in politika ilkeleri, Cin’in “denizdeki
refakat gemileri ve deniz asir1 vatandaslarin tahliyesi konusunda
gittikge One ¢ikan bir rol listlenecegi” deniz alan1 da dahil olmak {izere,
Kusak ve Yol Girisimi’ni koruma hususlar1 agisindan Cin
donanmasinin potansiyel gorev iistlenmesine isaret etmektedir.’

Deniz ticareti rotalarinin giivence altina alinmasinda daha zor olan
kisim, diinyadaki mevcut jeostratejik ortamin biiyiik bir engel teskil
ettigi uluslararasi isbirliginin saglanmasiyla ilgilidir. Amerika Birlesik
Devletleri ve Cin arasindaki yiikselen biiyiik giic rekabetinden dolayi
artan jeopolitik kutuplasma ve Quad (Dortlii Giivenlik Diyalogu) ve
AUKUS (Avustralya, Birlesik Krallik ve Amerika Birlesik Devletleri
tcliisii) gibi ittifaklarin olusmasi/canlanmasi, Ukrayna’daki savasin

(https://www.aspistrategist.org.au/southeast-asia-will-take-a-major-economic-hit-if-
shipping-is-blocked-in-the-south-china-sea).

7 Veerle Nouwens (2020), “Who Guards the Maritime Silk Road? (Deniz Ipek Yolu’nu Kim
Koruyor?)”, War on the Rocks, 24 Haziran (https://warontherocks.com/2020/06/who-
guards-the-maritime-silk-road).
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yayilan etkileri, artan stratejik karmaganin yan1 sira Hint Okyanusu ve
Akdeniz’deki denizcilik ve yetki anlagmazliklari; Asya-Pasifik
Bolgesi’nde artan denizcilik rekabeti ve askerilesmeye eslik eden etkili
bir bolgesel giivenlik mimarisinin eksikligi gibi giivenlikle ilgili
belirsizlikler, bolgesel konularda ortak bir ASEAN tutumunun
eksikligi, Amerika’ nin katilimiyla ilgili belirsizlikler ve Cin’in bolgesel
giivenlige iliskin vizyonuyla ilgili belirsizliklerin tamami uluslararasi
isbirligine dogrudan karsi olmasa bile elverisli de olmayan bir
jeopolitik ortamin olusturulmasina katkida bulunmustur ve bulunmaya
devam etmektedir. Bu durum, Hint-Pasifik Bolgesi’'nde ve bagka
yerlerde deniz rotalarinin ve deniz iletisim hatlarinin giivenliginin
saglanmasi karsisinda 6nemli bir engel olusturmaktadir.

SONUC

Deniz ticareti, diinyanin iginde bulundugu ciddi belirsizlik,
calkanti ve anlasmazliklarin damga vurdugu mevcut kosullar goz
onlinde bulunduruldugunda kiiresel ekonominin can suyudur; deniz
iletisim hatlarinin agik tutulmasi ve insanlarin ve mallarin deniz rotalar
araciligiyla kesintisiz akiginin saglanmasi azami 6neme sahiptir. Cin’in
Kusak ve Yol Girisimi’nin deniz alan1 olan Deniz Ipek Yolu, bu goreve
katkida bulunma yoniinde biiyiik bir potansiyel sunmaktadir ancak
deniz ticaretinin karsilastigi giivenlik tehditlerinden bagisik degildir.
Yiiksek nakliye masraflari ve tikanan limanlar gibi ekonomiyle ilgili
giivenlik konulari; korsanlik, silahli soygun ve yasa dis1 ticaret gibi
geleneksel giivenlik tehditlerinin yaninda, uluslararasi isbirligine ¢ok
fazla imkan birakmayan jeopolitik ortam Deniz Ipek Yolu’nun
potansiyelini zayiflatan etkenlerdir. Kisa donemdeki tablo parlak
goriinmemekle birlikte, daha 6nemli soru uzun vadede daha dayanikli,
daha giivenli ve daha verimli bir kiiresel ekonominin nasil
yapilandirilip hayata gegirilebilecegi ile Deniz Ipek Yolu’nun bu yeni
yapt i¢indeki konumunun ne olabilecegi ve ne olmasi gerektigidir.
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EGE VE DOGU AKDENiZ BOLGESiI’NDE DENiZ
ALANLARININ SINIRLARININ BELIRLENMESINE
ILISKIN HUKUKI ZORLUKLAR VE
BARISI SAGLAYACAK OLASI COZUMLER

Hakan KARAN" ve Berilsah KOCABIYIK™*

GIRIS
Tiirkiye; Karadeniz, Ege Denizi ve Akdeniz ile ¢evrelenmistir ve
i¢ deniz olarak Marmara Denizi’ne sahiptir. Ege Denizi ve Akdeniz
birbirlerinden farkli adlandirilmis olsa da cografi olarak baglidirlar.
Bununla birlikte, bu iki deniz, farkli 6zellikleri gbz 6niine alinarak
isimleri nasil ayriysa hukuk bakimindan da ayr1 olarak incelenmelidir.
Bu bakimdan, bu makale Ege Denizi ve Akdeniz’deki denizcilik
uyusmazliklarii ayr1 ayri ele almaktadir. Makale, Ege Denizi ve

Akdeniz bolgelerindeki hukuki deniz sinir1 uyusmazliklarina ve barisi
saglayacak olasi ¢oziimlere odaklanmaktadir.

Uyusmazliklarin adi konmadan bunlarin ¢éziime kavusturulmasi
saglanamaz ve sonug olarak da baris temin edilemez. Bu nedenle, bu
makale bolgedeki dort ana uyusmazliga deginmektedir. Deniz sinir1
sorunlarinin kapsamina dair devletler arasindaki temel uyusmazligin
analizinin ardindan asagidaki ii¢ uyusmazlik baslig1 ele alinmaktadir:

1. Kara sular1 sinirlarinin belirlenmesinde uygulanacak yasalara
dair uyusmazlik,

* Prof. Dr., Ankara Universitesi Hukuk Fakiiltesi Deniz Hukuku Anabilim Dali Bagskani,
Ankara Universitesi Deniz Hukuku Ulusal Arastirma Merkezi (DEHUKAM) Yonetim Kurulu
Baskam (karan@ankara.edu.tr/karan@dehukam.org) ORCID: 0000- 0002-7254-6171.

#% Ankara Universitesi Deniz Hukuku Ulusal Arastirma Merkezi'nde (DEHUKAM)
Arastirmaci (kocabiyik@dehukam.org) ORCID: 0000-0001-5211-039X.



2. Coziim siirecinde kullanilacak araglara dair uyusmazlik,
3. Kara sularinin genislik mesafesi konusundaki uyusmazlik.

Baris1 saglayacak olasi ¢oziimler sonug béliimiinde incelenmistir.

I. DENiZ SINIRLARININ KAPSAMI KONUSUNDA
UYUSMAZLIK

Herhangi bir uyusmazligin ¢oziimii, ilk olarak ilgili devletlerin
coziilecek uyusmazligin kapsamina dair anlagmalarimni
gerektirmektedir. Boyle bir anlasma olmaksizin mahkemeler bile
onceden sevk edilen dava durugsmalar1 goremezler.

Yunanistan, bagimsiz sekilde ¢coziilemeyecek kadar birbirine baglh
baska uyusmazliklarin bulundugunu iddia eden Tiirkiye nin aksine, Ege
Denizi’nde yalnizca kita sahanliginin sinirlarinin belirlenmesi ile
iligkili tek bir uyusmazlik oldugunu iddia etmektedir.! Yani uyusmazlik
icindeki devletler ilk olarak anlasamadiklari konusunda anlasmali ve
coziilecek deniz smir1  sorununun kapsamini  tanimlamalidir.
Yunanistan’in iddialarinin kara sularinin 12 deniz miline genislemesi
ile birlikte kabulii hélinde, Ege Denizi’'nde kita sahanliklarmin
sinirlarinin belirlenmesinde bile hi¢bir uyusmazlik kalmayacag ¢linkii
siurt belirlenecek herhangi bir kita sahanlifi kalmayacagi, asagida
aciklanacagir gibi sadece kara sularinin s6z konusu olacagi not
edilmelidir.?

Buna karsin, Dogu Akdeniz’de boyle bir tartisma
bulunmamaktadir ve tek uyusmazlik miinhasir ekonomik bolgenin
sinirlarinin belirlenmesine dairdir.

1 Ege Denizi Kita Sahanligi Davasi (Yunanistan/Tiirkiye), 19 Aralik 1978 tarihli karar, [1978]
UAD Rap. 3, para. 1, <https://www.icj-cij.org/en/case/62> erisim tarihi 14 Haziran 2022;
Ertugrul Apakan, ‘Ege ve Dogu Akdeniz Meselelerinin Tarihsel, Hukuki ve Siyasi Vecheleri
Uzerine Tahlil ve Diisiinceler’, [2021] 48 ODTU Gelisme Dergisi 155, 180; Tiirkiye's
Views Regarding the Settlement of the Aegean Problems,
<https://www.mfa.gov.tr/Tiirkiye s-views-regarding-the-settlement-of-the-aegean-
problems.en.mfa> Erigim tarihi 10 Temmuz 2022.

Eger Yunan kara sularmin genisligi 12 mile cikarsa, adalarin varligi nedeniyle Ege
Denizi'nin yaklasik %71,5'ini Yunanistan alirken Tirkiye'nin payr yalmizca %8,8'e
yiikselecektir. Ege acik deniz alam ise %19,7'yve diisecektir, <https://www.
mfa.gov.tr/background-note-on-aegean-dispute.en.mfa> Erisim tarihi 04 Haziran 2022.
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II. KARA SULARI SINIRLARININ BELIRLENMESINDE
UYGULANACAK YASALARA DAIR UYUSMAZLIK

Herhangi bir uyusmazligin ¢éziimii, ikinci olarak kara sularinin
sinirlarinin  belirlenmesinde uygulanacak yasalarin belirlenmesine
baghdir. Boyle bir tanimlama yapilmaksizin aralarinda uyusmazlik
bulunan ve farkli hukuklarin uygulanmasin1 talep eden devletler
arasinda bariscil bir ¢oziime varilamaz.

Bu baglamda Yunanistan, BM Deniz Hukuku Sdézlesmesi’nin
(UNCLOS)? kara sularinin siirlarinin belirlenmesinde
uygulanabilecek tek yasa metni olduguna inanmaktadir. UNCLOS un
okyanuslarda uygulanan hukuki rejimi birlestiren yasalarin ana kaynagi
oldugu ve pek ¢ok bilim insani1 tarafindan uluslararasi deniz hukukunun
anayasasi olarak goriildiigii kuskusuzdur. Bu olguya ragmen UNCLOS
kiiresel birligi saglama agisindan Dogu Akdeniz ve Ege Denizi gibi
tekil denizlerin 6zel niteliklerini dikkate almaktan kaginmaktadir. Bu
nedenle, hukuki birlestirmenin bozulmamasi1 amaciyla devletlerin serh
koyma yasagimi da barindirmaktadir.* Ozel niteliklere sahip bu tiir tekil
denizlere kiyis1 olan devletler, ¢ekince koyma haklari olmadig: i¢in
UNCLOS’a taraf olmama durumunda kalmaislardir.

Buna gore, Tiirkiye gibi UNCLOS’a taraf olmayan birka¢ devlet
bulunmaktadir.® Tirkiye UNCLOS’a tamamen kars:i degildir. 320
maddeden 317’s1 Tiirkiye i¢in gercekten kabul edilebilirdir. Sadece ii¢
madde, 1982°’de UNCLOS un kabul edilmesinin dncesinde Tiirkiye’nin
uluslararasi teamiil hukuku kapsaminda giivence altina alinan ulusal
c¢ikarlarmi zedelemektedir. Bunlar, kara sularinin genisligini 12 deniz
miline ¢ikaran 3. Madde, bitisik bdlge olarak yeni bir deniz yetki alan1
olusturan 33. Madde ve adalar1 tanimlayan ve bunlara deniz yetki
alanlarina hak kazandiran 121. Madde’dir.

3 Birlesmis Milletler Deniz Hukuku Sézlesmesi (Montego Bay, imzaya acilis tarihi 10 Aralik
1982, yiiriirliik tarihi 16 Kasim 1994) 833 UNTS 397.

4 UNCLOS, Md. 309.

5 Yiiriirliige girdigi donemde Tiirkiye, ABD, Israil ve Venezuela, 130 devletin lehte oy
kullandigr  Sozlesme'ye karst oy kullanirken 17 devlet c¢ekimser kalmistir
<https://treaties.un.org/Pages/ViewDetailsl1.aspx?src=TREATY &mtdsg_no=XXI-6&
chapter=21&T emp=mtdsg3&clang=_en> erisim tarihi 22 Temmuz 2022.
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Tiirkiye, UNCLOS’un hazirlanma siirecinde yar1 kapali denizler
olarak nitelendirilen Ege Denizi ve Dogu Akdeniz’in 6zel niteliklerini
dikkate alarak bu ii¢ hiikiimle ilgili kaygilarini dile getirmistir.® Bu ii¢
hiikiim; gelismekte olan devletler, gelismis devletler ve denizcilik/deniz
devletleri gibi ¢esitli devletler arasindaki yeni c¢ikar dengelerinin
sonucudur. Bu hiikiimler, 1982 yilinda UNCLOS’un kabul
edilmesinden 6nce bulunan herhangi bir uluslararasi teamiil kuralinin
yazil1 bigimi degildir.

Okyanus hukukunun birlesmesi hedefi dogrultusunda, Tiirkiye’nin
bu ii¢ hiikkme olan itirazlar1 geregince dikkate almmamistir.” Bu

6 Uciincii Birlesmis Milletler Deniz Hukuku Konferans: Resmi Kaytlari, Cilt II (Birinci,
Ikinci ve Ugiincii Komitelerin Toplantilarimn Ozet Kayitlari, Ikinci Oturum), A/CON
F.62/C.2/SR .4,
<https://legal.un.org/diplomaticconferences/1973_los/dtSearch/Search_Forms/dtSearc
h.html> Erigim tarihi 18 Temmuz 2022, 104; Tirkiye, kapali ve yar1 kapali denizler
hakkinda bir madde 6nermistir: “Bu Sozlesme'nin ..... (karasular1 ve ekonomik bolge ile
ilgili bolimleri) bolimlerinde belirlenen genel kurallar, kapali ve yar1 kapali denizlerde
hakkaniyete uygun bir sekilde uygulanacaktir. Kapali ve yar1 kapali denizlere kiyisi olan
devletler, bu maddenin amaglar1 bakimindan bdlgelerine uygun uygulama sekli ve
yontemini belirlemek amaciyla kendi aralarinda istisarelerde bulunabilirler.”, Ugiincii
Birlesmis Milletler Deniz Hukuku Konferanst Resmi Kayitlari, Cilt III (Konferans
Belgeleri, Birinci ve Ikinci Oturumlar), A/CONF.62/C.2/L.56 <https://legal.un.
org/diplomaticconferences/1973_los/docs/english/vol_3/a_conf62_c2_156.pdf#xml=https:/
/legal.un.org/dtSearch/dtisapi6.dll?cmd=getpdfhits&Docld=76&Index=D%3a%5csites%5
clegal%5cdiplomaticconferences%5cdtSearch%5cindexes%5clawofthesea%2d1982%2dE
nglish%2dvol3&HitCount=3&hits=1e+5a+cc+&.pdf>, Erisim tarihi 18 Temmuz 2022,
230; BM Deniz Hukuku Konferansi, C.3, Birinci Komite (Karasular1 ve Bitisik Bolge),
AJCONF.13/C.1/SR.11-15, 41,<https://legal.un. org/diplomaticconferences/1958_los/docs/
english/ vol 3/sr _11_15.pdf> erisim tarihi 10 Temmuz 2022. Ek olarak Tiirkiye, Ugiincii
UNCLOS Toplantilar1 sirasinda, kara sularinin genisligi i¢in alternatif yazim Onerdi:
Tiirkiye: karasular1 hakkinda taslak madde: karasularmin genigligi, kiiresel veya bolgesel
kriterler, agik denizler ve okyanuslar, yari kapali denizler ve kapali denizler,
<https://legal.un.org/diplomaticconferences/1973_los/docs/english/vol_5/a_conf62_c2_190
.pdf> erisim tarihi 13.08.2022; Tiirkiye: karasularinin siirlarinin belirlenmesine iliskin
taslak madde; ilgili ¢esitli yonler, <https://legal.un.org/diplomaticconferences/1973_los
/docs/english/vol_3/a_conf62_c2_19.pdf#xml=https://legal.un.org/dtSearch/dtisapi6.dll?cm
d=getpdfhits&Docld=108&Index=D%3a%5csites%5clegal%5cdiplomaticconferences%5c
dtSearch%5cIndexes%5clawofthesea%2d1982%2dEnglish%2dvol3&HitCount=3&hits=1
e+5e+10d+&.pdf>. Erisim tarihi 11 Haziran 2022, 188.

7 Nasth Sarp Ergiiven, ‘Neden ve Neresi Mavi Vatan?’, Necdet Uniivar (der.), Dogu Akdeniz
Sorunlarma Hukuki ve Siyasi Yaklagim ile Tiirkiye Biiyiik Millet Meclisinin Coztiimdeki
Muhtemel Rolii i¢inde, Dogu Akdeniz Sempozyumu (Ankara 2021) 186.
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durumda Tiirkiye’ye UNCLOS’a taraf olmamaktan baska bir secenek
kalmamistir. Tiirkiye nin bu ii¢ hiikme ¢ekince koyma hakk: olsaydi
UNCLOS’un 317 maddesi katlanilabilir olabilirdi. Aslinda Tiirkiye,
UNCLOS’un kararli bir muhalifi olarak hiikiimlerinin ¢ogunu kendi
uluslararasi teamiil hukukunun bir pargasi olarak ele almakta, 6zellikle
deniz dogal cevresinin ve balik¢ilik kaynaklarinin korunmasi ile bolgesi
ve agik denizlerin yasal rejimi ile ilgili olarak kendi yetki alaninda tam
olarak uygulamakta ya da mevzuatina yansitmaktadir.

1945 tarihli Uluslararas1 Adalet Divam Tiiziigii’niin® 38.
Maddesi’'ne ve 1969 tarihli Viyana Antlasmalar Hukuku
Sozlesmesi’nin® 26. Maddesi’ne gore herhangi bir sézlesme yalnizca
sOzlesmeyi imzalayan devletleri baglayabilir. Yine, cok iyi bilinen
Pacta Sunt Servanda ve sdzlesmenin sahsiligi ilkelerine gore herhangi
bir sdzlesmeye taraf olmayan iiglincii devletler, agik rizalari olmaksizin
sozlesmeyle yiikiimlii tutulamazlar.!® Uzun siiredir yiirtirliikteki
sozlesmelerin hiikiimleri, 1srarla itiraz edilmedik¢e uluslararasi teamiil
hukukunun  bir pargasi olarak devlet olmayan taraflara
uygulanabilmektedir.!! Sonu¢ olarak UNCLOS’un 3, 33 ve 121.
Maddeleri, sdzlesmeye taraf olmayan bir devlet ve UNCLOS un bu {i¢
hiikmiiniin 1srarl1 bir muhalifi olarak Tiirkiye’ye yiiklenemez.

III. COZUM SURECINDE KULLANILACAK ARACLARA
DAIR UYUSMAZLIK

A.TYi NIYETLI i$ BIRLIGINE iSTEKSIiZLiK

Ege Denizi’ne ve Dogu Akdeniz’e kiyidaglar arasindaki iiglincii

uyusmazlik ise ¢oziimde kullanilacak araglar konusundadir. Barisin
saglanabilmesi i¢in herhangi bir anlasmazligin anlasma ya da mahkeme

8 1945 tarihli Uluslararasi Adalet Divani Tiiziigii, <https://www.icj-cij.org/en/statute> Erigim
tarihi 01 Agustos 2022.

® 1969 Viyana Antlagmalar Hukuku Sézlesmesi, kabul tarihi 23 Mayis 1969, yiiriirliige giris
tarihi 27 Ocak 1980, 1155 UNTS 331.

10 Myron H. Nordquist (der), United Nations Convention on the Law of the Sea 1982 A
Commentary vol V (Martinus Nijhoff Publishers 1995), 152.

11 James A. Green, The Persistent Objector Rule in International Law (Oxford University
Press 2016), 124.
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kararlartyla ¢6ziimiinde ilgili devletler!? arasinda iyi niyet ¢ercevesinde
bir is birligine ihtiya¢ vardir. Ilgili devletler, 1945 tarihli Birlesmis
Milletler Antlasmasi’nin 1. Maddesi ve UNCLOS’un 123. Maddesi
uyarinca, Ozellikle Dogu Akdeniz veya Ege Denizi gibi yar1 kapali
denizler ile ilgili ihtilaflarin1 ¢6zmek i¢in birbirleriyle is birligi yapmak
konusunda uluslararas1 hukuka kars: yiikiimliidiir.'* Ancak s6z konusu
bolgelerde bu yiikiimliiliigiin gerektigi gibi ve layi8iyla yerine getirilip
getirilmedigi simdilik tartigmalidir.

Giivenlik Konseyi, 25 Agustos 1976’da 395 (1976) sayili
kararinda, Tirkiye ve Yunanistan’t ‘“anlagsmazliklart konusunda
dogrudan miizakereler siirdiirmeye” c¢agirmis ve onlardan “bu
(miizakerelerin)  karsilikli  olarak kabul edilebilir ¢ozliimlerle
sonuglanmasini saglamak icin ellerinden gelen her seyi yapmalarini”
talep etmistir.'* Bunun uyarinca kita sahanlhiginin sinirlarinin
belirlenmesi konusunda bir anlasmaya varmak amaciyla miizakerelere
ihtiyag duyan devletler arasinda 1976 tarihli Bern Anlasmasi
imzalanmigtir."> Tiirkiye Cumhurbagkan1 ayrica Ege Denizi ve Dogu
Akdeniz’e kiyist olan devletleri masaya oturmaya ve kaygilarini
tartigmaya davet ettigini de defalarca dile getirmistir.'® Bununla
birlikte, muhtemelen siyasi nedenlerden dolay1 bdlgede Libya disinda
hi¢bir devlet bu ¢agriya ilgi gostermemistir. Mevcut siyasi durum ne

12 Uluslararas1 Adalet Divam, Kuzey Denizi Kita Sahanligi hakkindaki kararinda, devletlerin

bir anlagsmaya varmak i¢in miizakere etmek zorunda olduklarini agik¢a belirtmistir, Kuzey
Denizi Kita Sahanligi Davalari (Almanya Federal Cumhuriyeti/Danimarka; Almanya
Federal Cumhuriyeti/Hollanda), 20 Subat 1969 tarihli karar, UAD Raporlar1 1969, (Kuzey
Denizi Kita Sahanligi Davalar1), para. 85a, 86, <https://www.icj-cij.org/ public/files/case-
related/52/052-19690220-JUD-01-00-EN.pdf> erisim tarihi 04 Temmuz 2022.

13 Birlesmis Milletler Antlasmas1 (24 Ekim 1945) 1 UNTS XVI, bkz: <https://treaties.un.org/
doc/publication/ctc/uncharter.pdf> Erigim tarihi 15 Agustos 2022.

14 Birlesmis Milletler Giivenlik Konseyi Karar1 395 (1976) (kabul tarihi 25 Agustos 1976),

<https://digital library.un.org/record/93723> Erigim tarihi 04 Agustos 2022 16.

Bern Anlagmasi’nin tam metni igin bkz. Deniz Boliikbasi, Tiirkiye and Greece the Aegean

Disputes: A Unique Case in International Law (Cavendish Publishing 2004) 285.

Tirkiye Cumhuriyeti Cumhurbagkan1 Sayin Recep Tayyip Erdogan'in 75. Birlesmis

Milletler Genel Kurulu Sirasinda Konusmasi, Birlesmis Milletler Genel Kurulu Resmi

Kayitlart Yetmis Besinci Oturum, 4. Genel Kurul Toplantisi, Ek III, Belge No: A/75/PV 4,

<https://documents-dds-ny.un.org/doc/UNDOC/GEN/N20/244/56/PDF/N2024456.pdf?

OpenElement> Erisim tarihi 01 Agustos 2022, 18.
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olursa olsun ortak bir ¢éziime ulagmak i¢in kara sularnin sinirlarinin
belirlenmesi konusunda fikir aligverisinde bulunmak yanlis degildir.

Ornegin Tiirkiye ve Yunanistan 2012°den 2021°e kadar altmus iic
ikili goriisme gerceklestirmistir.!” Ancak bu goriismelerden hicbir
sonu¢ elde edilmemistir. Her devlette bulunan yiliksek kamuoyu
gerilimi nedeniyle cok hassas olan hakimiyet ve ulusal egemenlik
konularinda oydasmaya varmak oldukga giictiir. Devletler arasinda,
sadece uyusmazliklarinin mahkemeye havale edilmesi i¢in dahi, yakin
gelecekte bir anlagsma s6z konusu olmast miimkiin degildir.
Miizakereler yoluyla barisin elde edilebilmesi i¢in uyusmazligin
¢Oziimiine yonelik bagka bir yontem bulunmalidir.

Herhangi bir hakkin kullanilmasi veya yikiimliiliigiin yerine
getirilmesi, UNCLOS’un 300. Maddesi’nde acik bir sekilde ifade
edildigi iizere iyi niyetle yerine getirilmelidir. Ne yazik ki Yunanistan
ve Giiney Kibris Rum Y 6netimi’nin (GKRY) Tiirkiye’yi bolgeden izole
etme amach tek tarafli eylemlerinin iyi niyet kapsaminda goriilmesi
miimkiin degildir.'®

AB ile birlikte Yunanistan ve GKRY simir iddialarmi ortik
bigimde, 2003 yilinda Ispanyol Seville Universitesi tarafindan sézde

Akdeniz ¢evresinin korunmasi i¢in Avrupa Komisyonu i¢in yaptigi
¢aligmanin bir sonucu olarak ¢izilen haritaya dayandirmiglardir.'

17 Ankara'da  yapilan  Tiirkiye-Yunanistan Istigari  Miizakerelerinin ~ 63.  Tury,
<https://www.aa.com.tr/en/politics/63 rd-round-of-Tiirkiye-greece-consultative-talks-held-
in-ankara/2384692> Erigim tarihi 02 Agustos 2022.

18 Tiirkiye Birlesmis Milletler Daimi Temsilcisi'nin Genel Sekreter'e hitaben 19 Mayis 2022
tarihli mektubu, 20 Mayis 2022, <https://documents-dds-ny.un.org/doc/UNDOC/
GEN/N22/355/ 63/PDF/N2235563.pdf?OpenElement> Erigim tarihi 02 Agustos 2022.

19 De Vivero, Juan Luis Suarez ve Juan Carlos Rodriguez Mateos, ‘Maritime Europe and EU
Enlargement: A Geopolitical Perspective’ [2006] 30 Marine Policy 167, 170.
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Bolgedeki en genis kiy1 seridine sahip olan Tiirkiye, Tiirkiye nin
giiney kiyisina yaklagik 2 km, Yunanistan ana karasina ise neredeyse
600 km uzaklikta olan 10 km? yiiz 6l¢iimiindeki Meis (Castellorizo)
Adasi1 nedeniyle Yunanistan’a devasa bir deniz yetki alani saglayan bu
harita sonucunda, kendisini Dogu Akdeniz’den izole edilmis gibi
hissetmigtir. Bu haritada belirtilen senaryoya gore Tiirkiye agik
denizlere ulagsmak icin tiim olanaklar1 kaybetmektedir ve sucul
kaynaklar hakkinda hicbir s6z hakki kalmamaktadir.

Tiirkiye, bdylesi kotii niyetli bir eyleme yanit vermek amaciyla 13
Kasim 2019°da Dogu Akdeniz’deki kita sahanliginin dis smirlarini
belirlemek i¢in BM Genel Sekreterine konsolide bir cografi koordinat
listesi sunmustur.?® Ardindan Tiirkiye, 18 Mart 2020°de Dogu
Akdeniz’deki kita sahanliginin dis smurlarini simdiye kadar ¢izdigi
sekliyle gosteren bir haritayr bir kez daha BM’ye sunmustur.?!
Asagidaki harita Tiirkiye nin resmi pozisyonunu gostermektedir.??

20 Tiirkiye Birlesmis Milletler Daimi Temsilcisi'nin Genel Sekreter'e hitaben 13 Kasim 2019
tarihli mektubu, <https://digitallibrary.un.org/record/3836918> Erisim tarihi 20 Temmuz
2022.

2l Tiirkiye Birlesmis Milletler Daimi Temsilcisi'nin Genel Sekreter'e hitaben 18 Mart 2020
tarihli mektubu, BM. Dok. A/74/757 <http://undocs.org/en/a/74/757> Erigim tarihi 05
Temmuz 2022.

2 Age.
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Miitekabil bir yanit sadece Tiirk hiikiimetinden degil, Mavi Vatan
Haritas’m1 Mavi Vatan doktrini altinda tanitan Tiirk akademik
cevrelerinden de gelmistir.??

ROMANYA
KARADENIZ.

172 BIN km?

— TURKIYE

T 783.562 km?

z

MAVI VATAN

462 BIN km?

S 189 BIN km?

AKDENIZ.

Aslinda her devletin deniz egemenligi ve egemenlik haklari
alanlarinin yan sira, uluslararasi deniz hukuku ¢ercevesinde bir 6l¢iide

23 Tiirkiye'nin Mavi Vatan doktrininin kapsami hakkinda daha ayrintili bilgi igin bkz. Hakan
Karan ve Berilsah Kocabiyik, ‘Neden ve Neresi Mavi Vatan?’, Necdet Uniivar (der.), Dogu
Akdeniz Sorunlarina Hukuki ve Siyasi Yaklasim ile Tiirkiye Biiyiik Millet Meclisinin
Coziimdeki Muhtemel Rolii iginde, Dogu Akdeniz Sempozyumu (Ankara 2021) 3.
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yargl yetkisine sahip oldugu alanlar1 kapsayan kendi mavi vatani
bulunmaktadir. Gergekten de devletler agik denizde ya da bolgede hatta
diger devletlerin deniz yargi yetkisi alanlarinda bile hukuken yargi
yetkisine sahip olabilmektedir.?* Dolayisiyla mavi vatanin kapsami
sadece devletlerin kiyilarin1 ¢evreleyen denizlerle sinirlandirilamaz.
Milli gemiler dahi hangi deniz alaninda seyrederlerse etsinler ait
olduklart {ilkenin yargi yetkisi altinda olabilirler.

Deniz smir1 uyusmazliklari, ilgili devletler arasinda yapilan
miizakerelerden sonra anlasma ya da mahkeme karar1 ile
coziilebilmektedir. Egemenlik konusunun dogas1 geregi yiiksek
kamuoyu gerilimi yaratmasi nedeniyle deniz yargi yetki alaninin
sinirlarinin belirlenmesinde, hatta bu konunun mahkemeye tasinmasi
konusunda bir anlagsmaya varilmasinin dahi devletler i¢in kolay bir is
olmadigini sdylemeye bile gerek yoktur.

Tiirkiye ile Yunanistan arasindaki 1976 Bern Anlagmasi’nin yani
sira, UNCLOS’ un 74 ve 83. Maddelerinde de ifade edildigi gibi ihtilafli
devletlerin uyusmazliklarinin nihai ¢6ziimiinii tek tarafli eylemlerle
tehlikeye atmamalar1 veya engellememeleri konusunda bagka bir
uluslararasi yiikiimliiliikleri daha bulunmaktadir.?®

Ne var ki Dogu Akdeniz’de sinirlarin belirlenmesi konusundaki
uyusmazlikta 2001 yilindan itibaren’® GKRY 'nin tek tarafli eylemleri

2 Ag.e. 24.
% Bern Anlasmasit Madde 6, Béliikbasi (n17) 286.
% Bu tiirden tek tarafli eylem 6rnekleri kronolojik olarak asagidaki gibi siralanabilir:

1. 17 Subat 2003'te GKRY ve Misir, Miinhasir Ekonomik Bolge sinirlarini belirleyen bir
anlagsma imzalamistir;

2. 02 Nisan 2004'te Miinhasir Ekonomik Bélge ilanina Dair Kanun'un GKRY tarafindan
kabulii;

3. 17 Ocak 2007'te GKRY ve Liibnan arasinda (heniiz yiiriirliige girmeyen) Miinhasir
Ekonomik Bolge Sinirlar1 Belirleme anlagmasinin imzalanmast,

4. 26 Ocak 2007'de GKRY tarafindan besi Tiirkiye kita sahanligi iginde olmak iizere 13
ruhsatli petrol arama sahasinin ilan edilmesi, 15 Subat 2007'de bu sahalardan 11' igin
uluslararasi ihalelerin baslatilmasi ve ardindan 2012 ve 2016'da ihalelerin
gergeklestirilmesi;

5. 26 Ocak 2007'de Hidrokarbon Kaynaklarmin Aranmasi, Arastirilmasi ve Isletilmesi
Hakkinda Yonetmelik'in GKRY tarafindan kabulii;
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nedeniyle gelismeler coktan baslamisti. Tiirkiye meseleye yalnizca
Tiirkiye adina degil, Kuzey Kibris Tiirk Cumhuriyeti’nin (KKTC) Tiirk
vatandaslar1 adina da miisterek olarak yaklasmaktadir.?’

27

6. 27 Ocak 2007'de Hidrokarbon Kaynaklarinin Aranmasi, Arastirilmasi ve Cikarilmasi
Hakkinda Yonetmelik'in GKRY tarafindan kabulii;

7. 13 Mart 2009'de Hidrokarbon Kaynaklarmin Aranmasi, Arastirilmasi ve Cikarilmasi
Hakkinda Yonetmelik'in GKRY tarafindan kabulii;

8. 17 Arahk 2010'da GKRY ve Israil arasinda Miinhasir Ekonomik Bolge Smirlari
Belirleme Anlagmasi’nin imzalanmast;

9. Sevilla Universitesi'nden Juan Luis Suarez de Vivero ve Juan Carlos Rodrgez Mateos'un
bir makalesinin pargasi olarak Avrupa Birligi'nin deniz alanlarni gdsteren “Seville
Haritas1” adli haritanin yayimlanmasi;

10. 2011 itibariyla GKRY tarafindan sismik test ve deniz sondaj1 baglatilmast;

11. 06 Agustos 2020'de Yunanistan ve Misir arasinda Miinhasir Ekonomik Bolge Sinirlart
Belirleme anlagsmasinin imzalanmasi; Hakan Karan ve Kiibra Var Tiirk, ‘K&tii Komgular
Denizci Devlet Yapar: Dogu Akdeniz Ekseninde Devletlerin Uluslararasi Deniz
Hukukundan Dogan Yiikiimliiliikleri’ (2021) 4 DEHUKAMDER 322, 329.

1960 tarihli Kibris Garantorliik Anlasmasi'na gore Tiirkiye'nin adadaki Kibrisli Tiirklerin

¢ikarlarini koruma hakki bulunmaktadir, Garantorlilk Anlagmasi, imza tarihi 16 Agustos

1960 <https://peacemaker.un.org/sites/peacemaker.un.org/files/CY%20GR%20TR_

600816_Treaty%200f%20Guarantee.pdf> Erigim tarihi 16 Agustos 2022. Bu baglamda

Tiirkiye asagidaki onlemleri almistir:

1. 21 Eyliil 2011'de Kuzey Kibris Tiirk Cumhuriyeti (KKTC) ile Kita Sahanlig1 Sinirlarinin
Belirlenmesi Anlagsmasi’nin imzalanmast;

2. Kibris kita sahanlhiginin KKTC tarafindan 7 bloka ayrilmasi ve TPAO'ya burada deniz
arama lisansi ¢ikarilmasi;

3. Tirkiye tarafindan, GKRY'nin 1, 4, 5, 6 ve 7. bloklar1 dahil olmak iizere, kita sahanligi

icinde TPAOQ'ya deniz arama lisans1 ¢ikarilmast;

. Tirk Deniz Kuvvetleri tarafindan gergeklestirilen koruyucu askeri eylemler;

. 2013'te Barbaros Hayrettin Pasa Sismik Aragtirma Gemisi'nin TPAO envanterine kayds;

6. Tirkiye Cumhuriyeti Disisleri Bakanligi’nin 15/07/2014 tarihli ve 21252218-460.00-
2014/6697758 sayili yazili tavsiyesi ve 2014/679851 sayili Bakanlar Kurulu karar1 ile
07/01/2015 tarihinde Ankara Universitesi Deniz Hukuku Ulusal Arastirma Merkezi
kurulmast ve 07/10/2020 tarih ve 2020.STB/K4 sayili Arastirma Altyapilart Komisyonu
Karart ve 6550 Sayili Arastirma Altyapilarinin Desteklenmesi Hakkinda Kanun
kapsamimda DEHUKAM'a yeterlilik belgesi verilmesi;

7. 2013'de Fatih Sondaj Gemisi'nin TPAO envanterine kayds;

8. 2017'de MTA Orug Reis Sismik Arastirma Gemisi'nin faaliyetlerinin baglatilmasi; Hakan
Karan ve Kiibra Var Tiirk, ‘““Koti Komsular Denizei Devlet Yapar: Dogu Akdeniz
Ekseninde Devletlerin Uluslararast Deniz Hukukundan Dogan Yiikiimliiliikleri” (2021)
4 DEHUKAMDER 322, 330.

9. 2018'de Yavuz Sondaj Gemisi'nin TPAO envanterine kayds;

10. 27 Subat 2019'da Tiirk Deniz Kuvvetlerinin Mavi Vatan 2019 Askeri Tatbikatinin
yapilmasi;

11. 27 Kasim 2019'da Tiirkiye ile Libya Ulusal Mutabakat Hiikiimeti arasinda "Akdeniz'de
Deniz Yetkisinin Smirlarmin Belirlenmesine iliskin Mutabakat Zapti"nim imzalanmast;

[S20 N
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GKRY, Tiirkiye tarafindan taninmadan ve/veya KKTC’nin temsili
olmaksizin tiim Kibris adalarmin deniz alanlarinin sinirlarinin
belirlenmesinde basaktor gibi hareket edemez. Kibris sorununda
herhangi bir ¢oziime ulasilmadan sinirlarin belirlenmesi  gergek
anlamda saglanamaz. Kibris sorunu, Dogu Akdeniz’deki deniz
alanlariin sinirlarinin belirlenmesinin 6niinde biiyiik bir engeldir.

B. SINIRLARIN BELIRLENMESI iCIN HAKKANIYETLI
ETKENLERIN SAPTANMASINDA UYUSMAZLIK

Deniz alanlarinin sinirlarinin belirlenmesinde hangi faktorlerin
kullanilacag1 da tartismalidir. Herhangi bir sinir belirlenmesi, her
haliikdrda UNCLOS un 15, 74 ve 83. Maddelerinde ifade edildigi gibi
adil ¢oziimlere ulagsmak icin olmalidir. Bu nedenle, sinir belirlenmesi
icin  kullanilan  etkenler hakkaniyetli olmalidir.  Yunanistan,
hakkaniyetten ziyade sadece esitlige atifta bulunmakta ve “Tim
hayvanlar esittir, domuzlar daha esittir.”?® dercesine meselenin
hakkaniyet gerektiren diger yonlerine?’ atifta bulunmadan medyan sinir
cizgisi ilkesini uygulamaktadir. Tek hakkaniyetli ¢6ziim kaynag: esitlik
degildir.>® Medyan smir ¢izgisi hakkaniyetli bir ¢6ziime ulagmanin
etkenlerinden yalnizca biridir.3!

12. 2020'de Kanuni Sondaj Gemisi'nin TPAO envanterine kaydi;

13. Istanbul simifi ilk firkateyn olan TCG Istanbul'un 23/01/2021'de denize indirilmesi ve
Deniz Kuvvetleri Komutanligi envanterine 2021 yilinda alinmasi planlanan ¢ok amagli
amfibi hiicum gemisi TCG Anadolu'nun insasina baglanmast;

14. Tiirk Deniz Kuvvetleri Seyir, Hidrografi ve Osinografi Dairesi Bagkanlig: tarafindan
stratejik konumlarda arastirma ve askeri tatbikatlarin yapilmasi amaciyla NAVTEX ilant;

15. 2020'de Abdiilhamid Han Sondaj Gemisi'nin TPAO envanterine kaydi;

28 George Orwell, Animal Farm (Longman 2000) 114.

2 Yunanistan Birlesmis Milletler Daimi Temsilciligi Gegici Maslahatgiizari’nin  Genel
Sekreter'e  hitaben 25 Nisan 2019 tarihli mektubu, <https://digitallibrary.
un.org/record/3802119> Erigim tarihi 14 Temmuz 2022; Yunanistan Birlesmig Milletler
Daimi Temsilcisi'nin  Genel Sekreter'e hitaben 19 Subat 2020 tarihli mektubu
<https://digitallibrary.un.org/record/3853067> Erigim tarihi 14 Temmuz 2022; Kent W.
Patterson, 'The Crescent and the Cross: Defining the Maritime Boundaries of Tiirkiye and
Greece in the Aegean Sea' (2018) 17 Loy Mar LJ 139, 156.

30 L.D.M. Nelson, ‘The Roles of Equity in the Delimitation of Maritime Boundaries’ (1990)

84 the American Journal of International Law 837, 858.

Kuzey Denizi Kita Sahanlig1 Davalari (Almanya Federal Cumhuriyeti/Danimarka; Almanya

Federal Cumhuriyeti/Hollanda), 20 Subat 1969 tarihli Karar, UAD Raporlar1 3, (Kuzey

Denizi Kita Sahanligi Davalart), <https://www.icj-Cij.org/public/files/case-related/52/052-
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Asagidaki tabloda goriildiigii lizere Uluslararasi Adalet Divam
tarafindan {ic adim izlenmistir.’2 Once esit mesafe dikkate alinur,
ardindan ilgili etkenler dikkate alinir, son olarak da orantililik goz
Oniine alinir.

9 . COGRAFI OLMAYAN
COGRAFI ETKENLER ETKENLER
BOLGESEL COGRAFYA JEOLOJIK VE JEOMORFOLOJIK

(bolgenin genel 6zellikleri ve 6zel ETKENLER
nitelikleri, kapali ve yar1 kapali EKONOMIK FAKTORLER
denizler, okyanuslar vb.) SOSYOEKONOMIK VE
MALIYETLERIN BELIRLENMESI DEMOGRAFIK ETKENLER
TABAN PUANLAR GUVENLIK ETKENLERI
(bitisiklik ve tezatlik, yon, TARIHSEL ETKENLER UCUNCU
karsilastirmali genislikler, icbiikey ya DEVLETLERIN VARLIGI
da digbiikey sekil vb.) ORANTILILIK
ADA VE KAYALIKLARIN IHLAL ETMEME
VARLIGI YAKINLIK
(boyut ve konumlari)

C. GECiCi DUZENLEMELERE DAHIL OLMAKTA
ISTEKSIZLIK

Hakimiyet ve egemenlik meseleleri ¢ok kolay ¢oziilemeyecegi i¢in
baska ¢oziim yollar1 da aranmalidir. Bu yontemden UNCLOS un 74 ve
83. Maddelerinde “pratik nitelikteki gegici diizenlemeler” olarak zaten
bahsedilmistir. Buna gore, uyusmazlik yasayan devletler bu tiirden
diizenlemelere gitmek i¢in her tirlii ¢abayr gdstermekle
yukiimliidiirler.>3 Pratik nitelikteki en iyi ¢aba, ihtilafli alanin nihai

19690220-JUD-01-00EN.pdf> erisim tarihi 05 Temmuz 2022, para.83; Kita Sahanligina
iligkin Dava (Libya/Malta), 24 Subat 1982 tarihli Karar, UAD Raporlar1 3,
<https://www.icj-cij.org/en/case/68> Erigim tarihi 14 Temmuz 2022, para.43; A. O. Adede,
‘Toward the Formulation of the Rule of Delimitation of Sea Boundaries between States with
Adjacent or Opposite Coasts’ (1979) 19 Virginia Journal of International Law 207, 211.
32 voshifumi Tanaka, Predictability and Flexibility in the Law of Maritime Delimitation (Hart
Publishing, 2006) 78.
Natalie Klein, ‘Provisional Measures and Provisional Arrangements’, Alex G. Oude
Elferink, Tore Henriksen ve Busch, Signe Veierud Bush (der.), Maritime Boundary
Delimitation: The Case Law: Is It Consistent and Predictable? (Cambridge 2018), 118.
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cozlime kadar gegici olarak ortaklasa gelistirilmesi veya yonetimi
olabilir.* Boyle bir diizenleme kalic1 da olabilir.?®

Smir belirleme gibi egemenlik meseleleri {izerinde tartigmak
yerine, devletlerin masaya oturmalar1 ve ihtilafli alanlarin ortaklasa
korunmasi veya buralardaki dogal kaynaklarin ortaklasa kesfi ve
isletilmesi yoluyla ihtilafli alan1 birlikte gelistirmeye ve yonetmeye
baglamalar1 tesvik edilir.’® Ege Denizi ve Dogu Akdeniz’e kiyisi
bulunan Israil disindaki tiim devletler gelismekte olan iilkelerdir.
Dolayistyla  tiimiiniin ~ bolgedeki  kaynaklara acilen ihtiyaci
bulunmaktadir. Alanin isgletimi olmaksizin devletlerin higbiri nihai
dagitima karar veremez. Anlasmazlik, c¢ogunlukla kiyidaslara
ekonomik kaynaklar iizerinde ekonomik haklar taniyan kita sahanliklari
ve miinhasir ekonomik bolge(ler) gibi deniz yargi yetki alanlarmin
siirlarinin belirlenmesi hakkinda olabilir. Kesif yapilmadan, bolgede
ekonomik kaynak bulunmadan herhangi bir anlagsmazlik i¢in bir sebep
olmayacaktir. Alan yine insan, ¢evre ve balik¢ilik agisindan korunmali
ve her tiirlii yasa dis1 faaliyete karsi giivence altina alinmalidir. Bu
tiirden diizenlemeler olmaksizin ihtilath bolgelerde koruma ve emniyet
saglanamayacaktir. Son olarak ekonomik kaynaklarin su anda bazi
anlamlar1 olabilir ancak bunlar gelecekte ©nemini kaybedebilir.
Ornegin komiir gegmiste en ¢ok tercih edilen enerji kaynagiyd: ama
glinimiizde boyle degildir. Aym1 durum, 30 yil sonra
kullanilmayabilecek olan petrol ve gaz kaynaklari igin de gegerlidir.?’
Bu nedenle bu kaynaklar 6nce kesfedilmeli, daha sonra ortak gelistirme
anlagmalar ile herhangi bir gecikme olmaksizin kullanilmalidir.

Tiirkiye, Ege Denizi ile Dogu Akdeniz’in ortak kalkinmasi ve
yonetimi i¢in pek ¢ok teklifte bulunmus ancak Yunanistan ve bolgedeki

34 Jon M. Van Dyke, 'An Analysis of the Aegean Disputes under International Law' (2005) 36
Ocean Dev & Int'l L 63, 101.

3% Klein (n35), 118.

3% Stephen Fietta and Robin Cleverly, 4 Practitioner’s Guide to Maritime Boundary
Delimitation (Oxford University Press 2016) 118.

37 "New global alliance will seek a managed phase-out of oil and gas production to align with
Paris Agreement goals", <https://beyondoilandgasalliance.com/wp-content/uploads/
2021/11/11-10-21-BOGA-Press-Release.pdf> Erigim tarihi 10 Temmuz 2022.

34



diger devletler bu tekliflere heniiz yanit vermemistir.’® Yine akademik
temelde, Ankara Universitesi Ulusal Deniz ve Deniz Hukuku Merkezi
(DEHUKAM) ortak yonetim yonteminin ihtilafli denizlerde, 6zellikle
Ege Denizi ve Dogu Akdeniz’de uygulanabilirligini analiz edecek
sekilde Japon tecriibesini bir araya getirmek amaciyla Japon
meslektaslar1 ile birlikte 2021 yilinda “Japonya ve Tiirkiye
Perspektifinden ~ Smmirlar1  Ihtilafi  Deniz  Alanlarinda  Deniz
Kaynaklarinin  Ortak  Yonetim Anlagmalarinin  ve  Muhtemel
Uygulamalarimin Arastirtlmas1” baglikli ii¢ yillik bir proje yiirlitmeye
baslamistir.

D. ULUSAL YETKi ALTINDAKI DENiZ ALANLARININ
SINIRLARININ BELIRLENMESINDE ADALARIN
ROLU iLE iLGILIi UYUSMAZLIK

1. Adalarin Taniminda Uyusmazhk

Ulkelerin yarg1 yetkisi igindeki deniz alanlarnin smirlarinin
belirlenmesinde adalarin rolii ne olacak? UNCLOS’un 121.
Maddesi’nde ifade edilen ada tanimina dair bir uyusmazhk
bulunmaktadir.#® Tiirkiye’nin bakis agisina gore cografi anlamdaki
adalar her zaman hukuki anlamda ada teskil etmez. Adalar, ancak insan
yerlesimini veya kendi ekonomik yasamin siirdiirdiigii takdirde hukuki
olarak bir ada olarak yorumlanabilir.*! Kayaliklar ve adaciklar gibi
cografi olusumlar, gelgitin yiiksek zamaninda su iizerinde kalsalar bile
bu kosulari tasimadan ada olarak degerlendirilmezler.*?> Bu ilke,
UNCLOS’un 1982’de kabul edilmesinden 6nceki uluslararasi teamiil
hukukunu temsil etmektedir ve Tiirkiye, her zaman suyun {istiinde

% Tiirkiye Cumhuriyeti Cumhurbagkani Sayin Recep Tayyip Erdogan'in 75. Birlesmis

Milletler Genel Kurulu'ndaki Konusmasi (n 18) 18;

3 Projects, .<http://www.dehukam.org/en/projeler/> Erisim tarihi 20 Temmuz 2022.

40 «121. maddede adalar ve uluslararasi deniz hukuku agisindan ii¢ kritik boyut belirlenmistir.
Birincisi, neye ada dendigidir. Ikincisi, bir adanin sahip oldugu denizcilik haklarinin agikliga
kavusmasidir. Ugiinciisii de ada ile kayalik arasindaki ayrimdir”, Donald Rothwell, Islands
and International Law (Bloomsbury Collections 2022) 11.

41 Rothwell, (n41) 214.

42 UNCLOS Md.121/3.
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kalsalar da ada taniminin bu cografi olusumlara genisletilmesine her
zaman ve 1srarli olarak itiraz etmistir.** Ancak belirtmek gerekir ki
Tirkiye’nin itirazi, hakkaniyetli ¢oziimii etkileyen adalarin ¢oklugu
nedeniyle sadece dzel nitelikteki denizlere yoneliktir.**

2. Ana kara Ulkelerine Ait Adalarmin Deniz Yargi Yetkisi
Alanlarina Hak Kazanmasina Dair Uyusmazlik

UNCLOS’un 121. Maddesi, ana kara iilkelerine ait adalara
karasularinin yami1 sira kita sahanliklart ve miinhasir ekonomik
bolge(ler) hakki da vermektedir. Bu, 1982°de UNCLOS’un kabul
edilmesinden hemen sonra gegerlilik kazanan yeni bir nosyondur.
Kiyaslandig1 zaman, Tiirkiye’ nin yaklasimi 1982°den dnce var olan ve
ana kara tllkelerinin adalarina sadece kara sular1 veren uluslararasi
teamiil hukukuna dayanmaktadir. Aslinda 1982 6ncesinde herhangi bir
miinhasir ekonomik bolge bulunmamaktaydi.

Tiirkiye, UNCLOS’un tiim adalara deniz yarg: yetki alan1 hakki
veren 121. Maddesi’ndeki yeni yaklagima basindan beri itiraz
etmektedir.*> Her durumda, Tiirkiye nin pozisyonunun ada devletleri

4 Uciincii Birlesmis Milletler Deniz Hukuku Konferansi, Dokiiman A/CONF.62/C.2/L.55
Tirkiye: adalar rejimine iligkin  taslak maddeler, 84 <https://legal.un.org/
diplomaticconferences/1973 los/docs/english/vol 3/a_conf62 ¢ 2 155.pdf> Erisim tarihi
22 Temmuz 2022.

Tiirkiye kapali ve yar1 kapali denizlerle ilgili bir madde onermistir: “Bu Sézlesmenin
(karasular1 ve ekonomik bolge ile ilgili) boliimlerinde belirlenen genel kurallar, kapali ve
yar1 kapali denizlerde hakkaniyete uygun bir sekilde uygulanacaktir. Kapali ve yar1 kapali
denizlere kiyis1 olan devletler, bu maddenin amaglar1 bakimindan boélgelerine uygun
uygulama sekli ve yontemini belirlemek amaciyla kendi aralarinda istisarelerde
bulunabilirler.” Ugiincii Birlesmis Milletler Deniz Hukuku Konferans1 Resmi Kayitlari, Cilt
Il (Konferans Belgeleri, Birinci ve Ikinci Oturumlar), A/CONF.62/C.2/L.56
https://legal.un.org/diplomaticconferences/1973_los/docs/english/vol_3/a_conf62_c2_156.

pdf#xml=https://legal.un.org/dtSearch/dtisapi6.dll?cmd=getpdfhits&Docld=76&Index=D

%3a%>5csites%5clegal%5cdiplomaticconferences%5cdtSearch%5cIndexes%5clawofthese
a%2d1982%2dEnglish%2dvol3&HitCount=3&hits=1e+5a+cc+&.pdf Erisim tarihi 18
Temmuz 2022, 230.

“Bagka bir devletin kita sahanlig1 ya da miinhasir ekonomik bdlgesi icinde yer alan ya da
cografi konumlar itibariyla diger devletlerin normal kita sahanligimi ya da miinhasir
ekonomik bélgesini etkileyen adalar, kendi baslarina bir ekonomik bdlge ya da kita sahanlig
sahibi olamazlar." Ugiincii Birlesmis Milletler Deniz Hukuku Konferansi, Dokiiman
A/CONF.62/C.2/L.55 Tirkiye: Adalar rejimine iliskin taslak maddeler, 84
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icin degil yalnizca esitligi etkileyen ¢ok sayida ada barindiran 6zel
nitelikteki denizler ve ana karadaki devletlere ait adalar i¢in oldugu
belirtilmelidir.

3. Adalar, Adaciklar ve Kayaliklar Uzerinde Deniz Alanlarinin
Sinirlarinin - Belirlenmesini  Etkileyen Big¢imde Egemenlige Dair
Uyusmazlik

Ege Denizi’ndeki adalar iizerinde egemenlige dair bir uyusmazlik
bulunmaktadir.*® 1996°da Tiirkiye ve Yunanistan arasinda neredeyse
savasa neden olan Kardak Krizi yasanmustir.*’ Kriz, iki tarafin
cabalariyla dondurulmustur. Adalar iizerinde egemenlik sorusuna yanit
vermeden sinirlarin belirlenmesi gergeklestirilemez.

Benzer sekilde, adalarin Tirkiye’nin hukuka aykiri goérdigi
militarizasyonunun etkisi konusunda da bir uyusmazlik bulunmaktadir.
Tiirkiye, boyle bir militarizasyonu 1923 Lozan Baris Antlagsmasi ve
1974 Paris Antlasmasi’nda belirtilen adalar1 askerilestirmeme
yukiimliiliigiiniin temelden ihlali olarak gérmektedir.*®

4. Adalarim Deniz Yargi Yetkisi Alanlarmnin  Smirlariin
Belirlenmesi Uzerindeki Etkilerine Dair Uyusmazlik

Ulusal yargr yetkileri kapsaminda deniz alanlarinin smirlarinin
belirlenmesinde adalarin etkisi iizerine bir uyusmazlik bulunmaktadir.
Uluslararas1 mahkemeler, medyan sinir c¢izgisinin ters tarafindaki
adalari, UNCLOS’un 74 ve 83. maddelerinde ifade edildigi gibi
hakkaniyetli ¢ézlimleri engelleyen unsurlar olarak degerlendirmistir.

<https://legal.un.org/diplomaticconferences/1973_los/docs/english/vol_3/a_conf62_c2_I55
.pdf> Erisim tarihi 22 Temmuz 2022.

4 |slands, Islets and Rocks in the Aegean Which Were Not Ceded to Greece by International
Treaties, <https://www.mfa.gov.tr/islands_-islets-and-rocks-in-the-aegean-which-were-
not-ceded-to-greece-by-international-treaties.en.mfa> Erigsim tarihi 10 Temmuz 2022.

47 Boliikbasi (n17), 823.

48 Tiirkiye Birlesmis Milletler Daimi Temsilcisi'nin Genel Sekreter'e hitaben 13 Temmuz 2021
tarihli mektubu, <https://digitallibrary.un.org/record/3932460> Erisim tarihi 14 Temmuz
2022.
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Dolayisiyla agagidaki tabloda gosterildigi gibi*® medyan sinir ¢izgisinin
ters tarafindaki adalara kita sahanlig1 ya da miinhasir ekonomik bolge
gibi herhangi bir deniz yargi yetkisi hakkini tamamen ya da kismen
vermeyen ¢ok sayida UAD karar1 bulunmaktadir. Bu kararlar dikkate
alindiginda 6zellikle medyan sinir ¢izgisinin karsi tarafinda bulunan
Yunanistan’a ait adalar, deniz yarg1 yetkisi alanlarina sahip olmayabilir
veya ¢ok az sahip olabilir. Bu yaklasim, Tiirkiye ana karasi ile sinirin
ters tarafindaki Yunanistan’a ait adalar arasindaki kara sularinin
siirlarinin belirlenmesi i¢in de gegerlidir ¢iinkii UNCLOS’un 14.
Maddesi, siirin ters tarafindaki adalar gibi 6zel niteliklere de atifta
bulunmaktadir.

49 Biiyiik Britanya ve Kuzey Irlanda Birlesik Krallig1 ile Fransiz Cumhuriyeti (BK/Fransa)
Arasindaki Kita Sahanliginin Smirlarmin Belirlenmesine iliskin Dava, 30 Haziran 1977
tarihli Karar, <https://legal.un. org/riaa/cases/vol_XVII1/3-413.pdf> Erisim tarihi 10
Temmuz 2022, para. 97; Kita Sahanhgma {liskin Dava (Tunus/Libya), 24 Subat 1982 tarihli
Karar, UAD Raporlar1 18, <https://www.icj-cij.org/en/case/63> Erisim tarihi 04 Temmuz
2022, para. 109-110; Gronland ve Jan Mayen Arasindaki Bolgede Deniz Smirlarinmn
Belirlenmesi (Danimarka/Norveg), 14 Haziran 1993 tarihli Karar, UAD Raporlar1 38, <
https://www.icj-cij.org/en/case/78> Erigim tarihi 04 Temmuz 2022; Kanada ve Fransa
arasindaki deniz alanlarinin smurlarinin belirlenmesine iliskin dava (Kanada/Fransa),
Tahkim Mahkemesi Karari, 10 Haziran 1992, <https://legal.un.org/riaa/cases/vol_XXI/265-
341.pdf> Erisim tarihi 14 Temmuz 2022; Eritre/Yemen (Hukuki Siirecin Ikinci Asamasinda
Tahkim Mahkemesi Karari, II. Asama: Deniz Sinirlarinin Belirlenmesi, 17 Aralik 1999,
<https://legal.un.org/riaa/cases/vol_XXI1/335-410.pdf>, Erisim tarihi 14 Temmuz 2022,
para.117; Katar ve Bahreyn (Katar / Bahreyn) Arasindaki Deniz Simirlarinin Belirlenmesi
ve Bolgesel Sorunlar, 16 Mart 2001 tarihli Karar, UAD Raporlar1 40, <https://www.icj-
cij.org/en/case/87>  Erisim tarihi 14 Temmuz 2022; Karayip Denizi'nde
(Nikaragua/Honduras) Nikaragua ve Honduras Arasindaki Toprak ve Deniz Uyusmazlig, 8
Ekim 2007 tarihli karar, UAD Raporlar1 659, <https://www.icj-cij.org/en/case/120> Erisim
tarihi 14 Temmuz 2022; Karadeniz'de Deniz Sinirlarinin Belirlenmesi (Romanya/Ukrayna),
3 Subat 2009 tarihli Karar, UAD Raporlar1 61 <https://www.icj-cij.org/en/case/132> Erisim
tarihi 17 Temmuz 2022; Toprak ve Deniz Uyusmazligi (Nikaragua/Kolombiya), 19 Kasim
2012 tarihli Karar, UAD Raporlari 624, <https://www.icj-cij.org/en/case/124> Erigim tarihi
17 Temmuz 2022, para.139.
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MAHKEME KARARLARI DEVLET UYGULAMALARI

BIRLESIK KRALLIK / FRANSA IRAN / KATAR 1969
1977-78 TUNUS /ITALYA 1971
TUNUS/LIBYA 1982 KANADA / DANIMARKA 1973
DANIMARKA / NORVEC 1993 PAPUA YENI GINE / AVUSTRALYA
KANADA / FRANSA 1992 1978
YEMEN / ERITRE 1999 SSCB /ISVEC 1988

KATAR / BAHREYN 2001
NIKARAGUA / HONDURAS 2007
ROMANYA / UKRAYNA 2009
NIKARAGUA / KOLOMBIYA 2012

IV. KARA SULARIN GENiSLIGINE DAIR UYUSMAZLIK

Kara sularin genisligine dair yalnizca Ege Denizi’'nde bir
uyusmazlik bulunmaktadir. Mevcut durumda kara sularin genisligi 6
deniz milidir ancak Yunanistan, UNCLOS’un 3. Maddesi’ne gore bunu
12 deniz miline ¢ikarmak istemektedir. UNCLOS’a taraf olmayan
Tiirkiye, yalnizca Yunanistan’a ait medyan smir ¢izgisinin ters
tarafinda bulunan ¢ok sayida ada nedeniyle 6zel nitelikte olan Ege
Denizi’nde bu tiirden bir genislemeye 1srarh sekilde itiraz etmistir.>
Asagidaki haritalardan da goriilecegi tlizere, bu genisleme ile acik
denizler %50°den %20’ye diisiiriilecek, Yunanistan kara sularindaki
%30 artisa karsilik Tiirkiye kara sular1 sadece %1 artirilacaktir.>!

% Konferans Dokiimanlari, Birinci ve Ikinci Oturumlar, A/CONF.62/C.2/L.56
<https://legal.un.org/diplomaticconferences/1973_los/docs/english/vol_3/a_conf62_c2_156
.pdf#txml=https://legal.un.org/dtSearch/dtisapi6.dl?cmd=getpdfhits&Docld=76&Index=D
%3a%>5csites%5clegal%5cdiplomaticconferences%5cdtSearch%5clndexes%5clawofthese
a%2d1982%2dEnglish%2dvol3&HitCount=3&hits=1e+5a+cc+&.pdf>, Erisim tarihi 18
Temmuz 2022, 230.

51 <https://www.mfa.gov.tr/background-note-on-aegean-dispute.en.mfa>, Erigim tarihi 04
Haziran 2022.
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6 NM — Present Situation 12 NM Extention

SONUC

Devletler, uyusmazligin kapsami belirlenmeden deniz alanlarinin
siirlarinin belirlenmesi konusunda bir anlasmaya varamazlar ve bunun
¢ozlimi i¢in herhangi bir mahkemeye basvuramazlar. Devletler, diger
devletlerle yasamakta olduklar1 uyusmazliklar1 gormezden gelemezler.
Bu agidan deniz alanlarinin siirlarinin belirlenmesine iliskin tiim
uyusmazliklarin, ¢6ziime kavusturulmasi i¢in ayni1 torbaya konulmalari
gerekmektedir. Ege Denizi ve Dogu Akdeniz s6z konusu oldugunda
deniz smir1 sorunlar1 kapsamindaki uyusmazlikla birlikte ii¢ alt
uyusmazlik daha bulunmaktadir.

Birincisi, uyusmazliga dair basvurulacak yasalar {izerinedir.
Basvurulacak yasalar belirlenmeksizin ne bir anlagmaya varilabilir ne
de bir karar alinabilir. Tiirkiye’ nin taraf olmadig1 ve 1srarli bir sekilde
itiraz ettigi UNCLOS basvurulacak yasa olabilir mi?
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Ikincisi, ¢dziim icin uygulanacak ydéntemdir. Tiirkiye digindaki
devletler, Ege Denizi veya Dogu Akdeniz’deki endiselerini miizakere
etme konusunda isteksizdir ve iyi niyetle is birligi yapma niyetinde
degillerdir. Bolgenin en genis kiy1 seridine sahip olan Tiirkiye’nin
izolasyonu i¢in 6zellikle Yunanistan ve GKRY bazi tek tarafli adimlar
atmaktadir. Yine, deniz alanlarinin sinirlarinin belirlenmesi konusunda
hakkaniyetli ¢éziimiin ne anlama geldigi hakkinda da Yunanistan ve
GKRY ’nin anlayislar farklidir. Medyan sinir ¢izgisinin ters tarafindaki
adalarin konumu gibi kosullar dikkate alindiginda hakkaniyetli bir
¢cozlim sadece esitlik anlamina mi1 gelir yoksa adaletle mi iligkilidir?
Ayrica adalarin tanimi, adalarin deniz egemenlik hakki alanlarina sahip
olmasi ve adalarin militarizasyonunun etkileri hakkinda baska sorular
da bulunmaktadir.

Uciincii uyusmazlik, Ege Denizi’ndeki karasularinin genisligi
tizerinedir. UNCLOS, devletlere kara sularim1 12 deniz miline
genisletme hakki verse de Yunanistan’in sadece bu genisletme
nedeniyle sozlesmeye taraf olmayan ve UNCLOS un temelden 1srarl
mubhalifi olan Tiirkiye’ye kars1 boyle bir hakk: olabilir mi?

Egemenlikle ilgili konularda kamuoyundaki hassasiyet nedeniyle
ihtilaf konusu olan tiim bu sorunlara kolayca ¢6ziim bulunamaz. Bu
makalenin yazarlarinin bakis agisina gore ¢oziimiin yolu yalnizca
ihtilafli alanlarin ortaklasa ve/veya is birligi icinde miizakereler
neticesinde birlikte yonetimi olabilir. Cevreyi ve balik¢ilik kaynaklarini
ortaklaga korumaya ve giivenligi ortaklasa saglamaya acil ihtiyag
vardir. Benzer sekilde, isletilecek yeterli kaynak olup olmadigini
gormek icin alanlarin isletilmesi de ortaklasa baslatilmalidir. Eger
sonu¢ olumluysa o zaman devletlerin geliri paylasmak icin ortak
kalkinma modelini tartigmas1 gerekmektedir. Aksi takdirde gelecekte
paylasilmaya deger hi¢cbir sey olmayacaktir.
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DOGU ASYA VE GUNEYDOGU ASYA'DA
DENIZCILIK SINIRLANDIRMASINA
ILISKIN SORUNLAR

Yurika ISHIT*

Bugiin, deniz alanlarmin sinirlandirilmasi hukukunu ve Dogu Cin
Denizi’ndeki durumu ele alacagiz. Deniz hukukunun anayasasi olarak kabul
edilen Birlesmis Milletler Deniz Hukuku So6zlesmesinin (UNCLOS)
hiikiimlerini analiz ederek tartismay1 baslatacagim. Kore Demokratik Halk
Cumbhuriyeti (KDHC) haricinde Dogu Asya’daki tiim kiy1 devletleri; Cin Halk
Cumbhuriyeti, Kore Cumhuriyeti, Rusya Federasyonu ve Japonya bu
sozlesmeye tiyedir.

UNCLOS Madde 74 ve 83, sinirlandirilmamis alanlara iliskin ayn1
hiikiimleri icermektedir. Belgede ilk olarak “Sahilleri bitisik veya karsi
karsiya bulunan devletler arasindaki kita sahanliginin sinirlandirilmas,
hakkaniyete uygun bir ¢ézlime ulasmak amaciyla Uluslararas1 Adalet
Divan1 (ICJ) Statiisi Madde 38’de belirtildigi sekilde uluslararasi
hukuka uygun olarak anlagsma ile yapilacaktir.” (UNCLOS Madde
74(1)) sart1 ongoriilmektedir. ICJ Statiisiiniin 38. Maddesi antlagsmalari,
uluslararasi teamiil hukukunu ve uluslararasi kararlar1 kapsar.

ICJ 2009 yilinda Karadeniz'de Deniz Alani Sinirlandirmasi
(Romanya-Ukrayna) davasiyla ilgili kararin1 yayimladigindan beri tiim
sinirlandirma davalart bu davanin “ii¢ asamali yaklasim”in1 izlemistir.
Divan, bu yaklasim kapsaminda oncelikle “geometrik olarak nesnel
olan ve sinirlandirmanin gergeklesecegi alanin cografyasi agisindan
uygun yontemleri kullanarak” gec¢ici bir sinirlandirma hatti
belirleyecektir (Karadeniz'de Deniz Alani Sinirlandirmas: (Romanya-

Y National Defense Academy of Japan, Issues concerning Maritime Delimitation in East Asia
and South-East Asia.



Ukrayna), Karar, 2009 ICJ Raporlar, s. 61, par. 116). ikinci asamada,
hakkaniyete uygun bir sonuca ulagsmak amaciyla gecici esit uzaklik
cizgisinin diizenlenmesi veya degistirilmesini gerektiren etkenlerin
bulunup bulunmadig1 degerlendirilir (par. 120). Son olarak {iglincii
asamada Divan, ilgili kita sahanliklarinin orani ile smirlandirma
cizgisine atifta bulunarak ilgili kiy1 uzunluklarinin orani ile her devletin
ilgili deniz alanindaki belirlenmis payr arasinda herhangi bir
uyumsuzluktan dolayi ¢izginin hakkaniyetsiz bir sonuca yol agmadigini
kabul eder (par. 122). Bu hiikiim, lizerinde farkli veya karsit hicbir
goriisiin bulunmadig bir karardir.

Sonrasinda su ifade yer almaktadir: “Makul bir zaman periyodu
icinde higbir anlagmaya varilamazsa ilgili devletler Kisim XV’de
ongoriilen prosediire basvuracaklardir.” (UNCLOS Madde 74(2)).
Kisim XV, zorunlu anlagsmazlik ¢6ziim mekanizmalar1 6ngérmektedir.

Deniz alant smirlandirma anlagsmast imza asamasindayken
devletler “pratik bir nitelik tagiyan gegici diizenlemeler yapmak” ve “bu
gecici donem boyunca nihai anlagsmaya varilmasini tehlikeye atmamak
veya onu engellememek i¢in” her cabayi sarf edeceklerdir (UNCLOS
Madde 74(3)). “Nihai anlasmaya varilmasini tehlikeye atmamak veya
onu engellememek icin” yiikiimliiliigliniin anlam1 baglama bagh ve
sonu¢ odaklidir. Herhangi bir fikir birligi yokken kita sahanliginin
kalic1 ve fiziksel-gevresel degisiklik olusturacak sekilde tek tarafli
olarak sekillendirilmesinin bu yiikiimliiliigii ihlal etmesi muhtemeldir.

Sonraki kisimda, Dogu Cin Denizi anlagsmazliginin arka planinin
aciklayacagim. Japonya ve Kore Cumhuriyeti, 1974 yilinda kismi bir
deniz alani siirlandirma anlagmasi imzalamistir. Ancak Japon Denizi
ve Dogu Cin Denizi’ndeki kita sahanlifi ve miinhasir ekonomik
bolgenin (MEB) biiytlik kismui siirlandirilmamaigstir. Japonya-Cin, Cin-
Kore Cumbhuriyeti ve Japonya-Kore Cumhuriyeti arasinda balik¢ilik
anlagmalar1 yapilmistir. Ayrica Japonya ve Kore Cumhuriyeti arasinda
kita sahanligia iliskin ortak bir sekillendirme anlasmasi mevcut
olmakla birlikte bu anlasma gecerlilik kazanmamastir.

Japonya ve Cin arasinda kita sahanligi konusundaki baslica
anlagsmazlik, Cin’in bolgeyi tek tarafli olarak sekillendirilmesiyle
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alakalidir. Ulkeler arasindaki en énemli farklilik, deniz alani hakkini
anlama sekillerinden kaynaklanir. Avrasya Kitasi’'ndan Okinawa
Olugu’na kadar dogal bir uzant1 vardir. Cin, kita sahanligimmin dis
sinirina kadar hak sahibi oldugunu iddia etmektedir. Diger yandan
Japonya, her iki iilkenin de 200 nm’lik bir kita sahanligina sahip
oldugunu ve orta c¢izginin sinirlandirma ¢izgisi oldugunu iddia
etmektedir. Japonya'nin, kendi hukukunun uygulanmasini cografi orta
cizgiye kadar sinirlandirdigi bir i¢ hukukunun varligina dikkat ¢ekerim.
Bununla birlikte bu durum, Japonya’nin orta ¢izginin otesindeki deniz
alan1 hakkindan vazgectigi anlamina gelmez. Her iki {ilke de sinir
konusunda anlagsmaya varincaya kadar 200 nm’ye kadar hak sahibidir.

2008 yilinda Japonya, Cin’de Dogu Cin Denizi’nin
sekillendirilmesiyle ilgili iki anlayis benimsemistir. Bu anlayiglardan
birisi, Japonya ve Cin'in belirlenen bolgede ortak olusum
gerceklestirdigi  “Dogu  Cin  Denizi’'nde Japonya-Cin  Ortak
Sekillendirme Anlayis1”dir. Digeri ise “Shirakaba (Cince adi:
Chunxiao) Petrol ve Dogal Gaz Sahasi’nin Sekillendirilmesi
Anlayis1”dir. “Cinli isletmelerin, mevcut Shirakaba petrol ve dogal gaz
sahasinin sekillendirilmesi konusunda agik deniz petrol kaynaklarinin
arastirilmasi ve isletilmesi sirasinda yabanci isletmelerle is birligine
ilisgkin Cin hukuku dogrultusunda Japonyali kurumun (kurumlarin)
katilm  saglamasin1  hos  karsiladiklarin1”  Ongoriir  (bkz.
https://www.mofa.go.jp/files/000091726.pdf). Her iki taraf, daha fazla
is birligi konusunda anlagsmaya varmistir. Ancak sonradan diplomatik
iliski kotiiye gitmistir ve istisare toplantisi hi¢ gerceklesmemistir.

Cin, o donemden beri Japonya’dan izin almadan orta ¢izginin Cin
tarafini tek tarafli olarak isletmeye devam etmistir. Japonya, kiyisindan
itibaren 200 nm’lik bir bdlge i¢inde yer almasindan dolay: faaliyetlere
itiraz etmistir. Japonya asagidaki iki argiimanda bulunabilir. 1k olarak
Japonya, Cin’in ihtilafli bolgedeki tek tarafli eylemleriyle miinhasir
ekonomik bolge ve kita sahanliginda Japonya’ya ait egemenlik haklar
ve yargl yetkisini ve UNCLOS'ta yer alan ilkeleri ihlal ettigini iddia
edebilir. ikinci olarak Cin’in faaliyetlerinin ihtilafli bolgenin neresinde
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gerceklestigine bakilmaksizin Madde 74(3) ve 83(3) kapsaminda ihlale
dusttiklerini ileri siirebilir.

Son olarak Cin agik¢a onaylamadik¢a Japonya’nin bu anlagsmazlig
bir uluslararasi mahkemeye gotiiremeyecegine dikkat ¢ekilmektedir.

Oncelikle, Cin ICI’nin zorunlu yargi yetkisini kabul etmezken
Japonya kabul eder. Ikincisi, Japonya UNCLOS Kisim XV kapsaminda
ongoriilen sekilde zorunlu anlasmazlik ¢6ziim mekanizmasini
kullanamayabilir. UNCLOS Madde 287, sozlesmede belirtilen
anlagsmazlik kategorilerinden biri veya daha fazlasi bakimindan iye
devletlerin Uluslararast Deniz Hukuku Mahkemesi (ITLOS), ICJ, Ek
VIl’ye uygun sekilde olusturulan bir tahkim kurulu ve Ek VIII’ye
uygun sekilde olusturulan 6zel bir tahkim kurulu arasindan
anlagmazliklarin ¢oziilmesi i¢in kullanilacak yontemi segebileceklerini
ifade etmektedir. “Yirtirliikte olan bir beyanname kapsamina girmeyen
bir anlagsmazliga taraf olan, Sozlesmeye taraf bir iiye devletin Ek VII'ye
uygun sekilde tahkimi kabul ettigi addedilecektir” (UNCLOS, Madde
287(3)).

Ancak Cin, deniz bolgelerinin sinirlandirilmasi hakkindaki Madde
74 ve 83’ilin yorumlanmas1 veya uygulanmasi ile ilgili anlagsmazliklar
bakimindan bu mekanizmadan g¢ekilmistir (UNCLOS, Madde
298(1)(a)(1)). Kita sahanliginin tek tarafli sekillendirilmesinin, deniz
alan1 smirlandirma niteligi tasimamasindan dolayr bu hiikkmiin
kapsamina girmedigini ileri slirme ihtimali olabilir. Bununla birlikte
Divan veya mahkeme, devletlerin nihai anlagmaya ulasmayi tehlikeye
atmamasint veya engellememesini 6ngoéren Madde 83(3)’lin
yorumlanmasi konusunda yargi yetkisine sahip olmayabilir.

Hukukun stiinliigiiniin ~ 6nemini vurgulayarak bitirecegim.
Devletler sozlesmeye uymak ve iyi niyet veya uluslararasi is birligi gibi
nesiller aras1 hukukun genel ilkelerini izlemek zorundadir. Komsu
devletler arasindaki potansiyel ¢atismalar1 ¢oziime kavusturmak icin
yirtrliikkteki kurallara ve normlara iliskin karsilikli  anlayisin
gelistirilmesi 6nem tagimaktadir.
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MAVI EKONOMIi VE SURDURULEBILIR
OKYANUS ICIN BOLGESEL ORTAKLIK
STRATEJILERI VE ZORLUKLAR

Kobayashi MANASORI™

Merkezi Tokyo Japonya’da bulunan Sasakawa Barig Vakfi
Okyanus Politikalart Aragtirma Enstitiisii (OPRI-SPF), siirdiiriilebilir
okyanus ekonomisini gelistirmek amaciyla gesitli proje ve girisimler
tizerinde calismaktadir. Kiiresel okyanus diyalogunu ytiriitmektedir.
Ust diizey yonetim temsilcileri de sag iistte yer alan énemli bir okyanus
diyaloguna katilmaktadir. O zamanki Bagbakan Suga, Aralik 2020’de
stirdiiriilebilir okyanus ekonomisi i¢in list diizey panelin tavsiyesini
sunmak tlizere konusmasini yapiyordu. OPRI-SPF Baskani, Fransa
Cumhurbaskan1 Macron tarafindan diizenlenen bir okyanus zirvesine
katilmak {izere Subat 2022’de Brest, Fransa’daydi. Yazar ayrica,
stirdiiriilebilir mavi ekonomiyi gelistirmek amaciyla Kenya Nairobi’de
diizenlenen toplant1 da dahil olmak tizere ¢esitli toplantilara katilmistir.

Hem Japonya hem de Tirkiye okyanus devletidir ancak
sorunlardan biri, deniz ekosistemini ve ¢evrenin korunmasini ger¢ekten
nasil gelistirebilecegimizle ilgiliydi. Aym1 zamanda siirdiiriilebilir
balik¢ilig1 ve okyanus ve deniz kaynaklarinin siirdiiriilebilir kullanimini
arttirmak da bu sorunlar arasindaydi. Bir¢gok Avrupa iilkesi MPA adi
verilen deniz koruma alanlarindan daha yiiksek oranda yararlanmay1
basarmistir ve su an uluslararas1 topluluklar, 2030 yilina kadar

* Sasakawa Baris Vakfi Okyanus Politikalart Arastrma Enstitiisii Kidemli Arastirma
Gérevlisi. Yazar, Ankara Universitesi ve Japonya'mn Tiirkive Biiyiik El¢iligi'me 10 Mart
2022'de diizenlenen Akdeniz den Japon Denizi’'ne: Denizcilik Meseleleri: Sanayilesme ve
Deniz Kaynaklart isimli Uluslararasi Paneli organize ettikleri ve kendisini de sanal bir
sunum yapmak tizere davet ettikleri icin tesekkiir eder.



okyanusun yiizde 30’unun Korunmasi igin bir ¢agri yapmaktadir.
Japonya yiizde 13’te sikismis durumdadir ve Tiirkiye’nin de kat etmesi
gereken bir yol vardir.

Karsilasilan zorluklardan biri de balik¢ilikti. Balikeilik, bazen
denizlerin korunmasi ile rekabet ederken bazen de artan balik avi ile
sinerjiyi yiikseltebilir. Ancak Japon baliklarinin avlanmasi durumunda.
Japon baliklarinin avlanmasi gegtigimiz birkag on yildir diisiistedir.
Ozellikle Hint Okyanusu gibi baz1 bdlgelerdeki balik avi kayitlarma
bakildiginda Endonezya ve Hindistan’in balikk avini artirdigi
goriilmektedir. Ayni zamanda Japonya’nin Dogu Hint Okyanusu’ndaki
balik av1 da ¢cok durgundu.

Stirdiiriilebilir  balik¢ilik ve deniz kaynaklarimin  korunmasi
arasinda denge kurulmas1 hayati 6nem tagimaktadir. Biyolojik Cesitlilik
Sozlesmesi tarafindan sunulan g¢ercevelerden biri de ekolojik veya
biyolojik agidan Onemli deniz alanlaridir (EBSA’lar). EBSA’lar
kapsaminda, baz1 kriterlere dayali olarak birkac deniz alan1 secilmistir.
Tiirkiye’nin deniz alanlan ¢evresinde bir¢ok alan EBSA olarak
belirlenmistir.

Japonya’ya komsu deniz alanlarinda EBSA’lar bulunmaktadir.
EBSA’lar, deniz koruma alanlarinin veya alan bazli yonetim araglarinin
olas1 bir kurulusu olarak arastirmanin temelini olusturabilir.

MPA’lar Asya, Pasifik ve Hint Okyanusu, Avrupa, Akdeniz ve
Karadeniz’e yayilmistir. MPA’lar okyanus iizerinde olduk¢a genis bir
kapsama alanina sahiptir. Buradaki zorluk, siirdiiriilebilir okyanusu
saglamak i¢cin MPA’larin korunmasi ile siirdiiriilebilir balik¢ilik ve
etkili okyanus yonetimi tedbirleri arasinda nasil denge kurulacagidir.
[k sekiz balike1 iilke trendi, Cin’in balikgilikta lider iilke oldugunu ve
onu Endonezya, Peru ve ABD’nin izledigini gostermektedir. Japonya
ilk sekizin en alt siralarinda yer almaktadir. Japon balik avlarinin
azalma egiliminde olmasi dikkat g¢ekicidir. Cin tek basina zirveye
ulasmig durumdadir. Bu konuda birtakim gézlemler vardir, 6rnegin Cin
bazi balik¢1 gemilerini Cin’den bagka iilkelere kaydirmis olabilir ve
balik¢1 gemileri artik baska devletlerin bayragini tasiyor olabilir.
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Cin’in deniz Uriinleri ticaretine iliskin olarak hem ithalat hem de
ihracat artmaktadir. Cin’in balik ithal edip yurt i¢inde tiiketmesi gibi bir
durum s6z konusu degildir. Bunun aksine Cin balik¢ilik sektorlerinin
balikeilik tirtinleri ithal ettigi ve denizasirt {ilkelere balikeilik tirtinleri
ihrag ettigi olas1 bir senaryo s6z konusudur. Cin’in ihracat agirligi ve
ihracat degeri énemli dlgiide artmaktadir. Ithalat da daha diisiik bir
oranda artmaya devam etmektedir.

Cin’in deniz iiriinleri ticaretinde ticaret ortaklar1 kimlerdir? flk
sirada yer alan Japonya’y1 Kore Cumhuriyeti, ABD ve Tayland takip
etmektedir. Yasa disi, rapor edilmemis ve diizenlenmemis (IUU)
balik¢ilik, siirdiiriilebilir balik¢iliga yonelik tehditlerden biridir.
Ornegin TUU balik¢ilig1 nedeniyle 10 ila 23 milyar dolar kaybedildigi
ve IUU balik¢iligin vahsi balik avinin yiizde 20’sini olusturabildigi
bildirilmektedir. Bolgesel balikgilik yonetim orgiitleri ve diger
uluslararas1 kuruluslar, IUU balik¢ilig1 hakkinda raporlama yapmakta
ve IUU balikeiligini ortadan kaldirmak icin uluslararasi diizeyde ilgili
eylemleri kolaylastirmaktadir.

IUU balik¢iligindan kaynaklanan deniz {irlinleri arzi, yasal
balik¢ilik yapan balikgilarin gelirini azaltacaktir. Balik miktarlarinin
arz1 artabilecegi icin daha biiyilik bir balik arzi olacak ve bu da balik
fiyatin1 diistirecektir. Dolayisiyla kendi karlarini elde etmesi gereken
yasal balik¢ilar, [UU balik¢iligindan artan deniz tiriinleri arz1 nedeniyle
fiyat diisiisiiniin bir kisminm1 aslinda kaybediyor. Dolayisiyla 1UU
balik¢ilig1 aslinda yasal balikcilarin gelirleri iizerinde zararli bir
ekonomik etkiye neden olmaktadir.

OPRI-SPF, 6nde gelen uzmanlar ve diger paydaslarla bir politika
diyalogu yiiriitmektedir. OPRI-SPF, diinyadaki gercek TUU balik¢ilik
operasyonunu belgeleyen ve “Outlaw Ocean” adl1 bir kitap yayimlayan
New York Times muhabiri Ian Urbina ile uluslararast ¢evrim igi
seminere ev sahipligi yapt1. Diinya Ticaret Orgiitii biinyesinde zararl
siibvansiyonlara iliskin miizakere komitesine baskanlik eden
Kolombiya Biiytikel¢isi, politika diyalogunda yaptig1 konusmada asiri
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sOmiiriiye, asirt avlanmaya ve IUU balik¢ilifina yol agan zararh
balikeilik siibvansiyonlarinin azaltilmasinin 6nemini vurguladi.

IUU balik¢iligi konusunda medya tarafindan birka¢ vaka rapor
edilmistir. Avustralya’nin, Haziran 2021’de Endonezya’ya ait 1UU
balik¢1 gemilerini yakaladigi bildirildi. Palau, Aralik 2020’de kara
sularinda Cin’e ait bir [UU balik¢1 gemisini ele gegirmistir. Cin balik¢i
gemilerinin Kuzey Kore Denizi’nde kalamar avladigi ve Kuzey Kore
balik¢1 gemilerinin Rus sularinda faaliyet gosterdigi yoniinde bir baska
rapor daha bulunmaktadir. Kuzey Kore teknelerinden bazilar
Japonya’nin kuzey kiyilarinda alabora olmus ve karaya oturmustur. Bu
tekneler, hayalet tekne olarak adlandirilmistir. Cin balik¢1 gemilerinin
Kuzey Kore’ye bazi menfaatler karsiliginda Kuzey Kore sularinda
faaliyet gostermesinin BM Giivenlik Konseyi’nin ihlali anlamina
geldigi iddia edilmektedir.

Balik¢iligin kendisi de artik giivenlik meselelerinin bir parcasi
olarak degerlendirilmektedir. IUU balik¢ilik operatorleri tarafindan
gerceklestirilen baz1 gergek suc¢ teskil eden davranmiglar vardir.
Endonezyali balik¢ilardan bazilar1 igkence gormiis ve Oliime
gotiirlilmiistiir. Bu durum 2020 yilinda genis bir sekilde rapor
edilmistir. Dolayisiyla ITUU balik¢iligr sadece bir balik stokunu degil
ayn1 zamanda ger¢ek yasami ve denizde calisan insanlarin insan
haklarini da tehdit etmektedir. Uluslararasi toplum, IUU balik¢iligr ile
miicadele etmek icin 6zellikle FAO’nun tiim tiirleri altinda birkag
uluslararas1 belge gelistirmistir. One ¢ikan belgelerden biri Liman
Devleti Tedbirleri Anlagmasi’dir.

Japonya ve Tiirkiye, Liman Devleti Tedbirleri Anlagmasi’nin
taraflaridir. Ancak ayni zamanda, heniiz Liman Devleti Tedbirleri
Anlagmasi’na taraf olmayan bazi biiyikk balikg1 tilkeler de
bulunmaktadir. Dolayisiyla Liman Devleti Tedbirleri Anlagmasi
planlar1 kapsaminda uluslararas1 diizeyde uyumlu eylemleri heniiz
gerceklestiremedik. Liman Devletleri Tedbir Anlagmalar1 bazi tedbirler
icermektedir. Kilit konulardan biri de avlanmayir belgelendirme
sistemiyle ilgilidir. Amerika Birlesik Devletleri ve Avrupa Birligi,
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balik¢ilarin, deniz iriinleri perakendecilerinin ve ihracatgilarinin,
baligin nerede ve nasil yakalandigini gosteren bir sertifikaya sahip
olmalarim1  gerektiren  avlanmayr  belgelendirme  sistemini
benimsemistir. Deniz Koruma Konseyi sertifikalar, balikgilik
yontemleri de dahil olmak iizere baliklarin siirdiiriilebilirligini
gostermektedir. Akuakdltiir Siirdiirtilebilirligi, Akuakiiltiir Koruma
Konseyi (ASC) tarafindan da onaylanmistir. Japonya, Aralik 2020°de
Belirli Deniz Hayvanlar1 Bitkilerinin I¢ Ticaretinin Gelistirilmesine
Mliskin Kanun adl1 yeni kayd1 kabul etmistir.

Bu mevzuat, balikgilarin ve deniz {riinleri sirketlerinin
yonetmelikle belirlenen balik emtialarinin ticareti i¢in balik avlama
belgelerini  fiilen saglamalarin1  gerektirmektedir.  Yonetmelik
hazirlanmaktadir. Uzman grup tarafindan yiiriitiilen tartigmalara gore,
hedeflenen tiirlerin deniz hiyari, deniz kulagi, cam yilan baligi,
sardalya, uskumru, zurna baligt ve mizrakli kalamar olabilecegi
varsayilabilir. Japonya ayni zamanda cesitli bolgesel balik¢ilik yonetim
orgiitlerinin (RFMO) ve anlagsmalarin da bir tiyesidir. Japonya, [UU
balik¢1 gemilerinin listesini agiklamistir ve Liman Devleti Onlemleri
Anlagmas: hiikiimleri uyarmnca bu tlir gemilerin diger iilkelerin
limanlarindan girisini engellemeye ¢aligmaktadir.

Dogu Hint Okyanusu, FAO’nun Bolgesel Balik¢ilik Ydnetimi
Orgiitiiniin kapsamadig1 bir deniz alamidir. Dogu Hint Okyanusu’nda,
Endonezya ve Hindistan baglica balik¢1 iilkelerdir. Dolayisiyla bu deniz
alanlarinda balikk avlama kotalarinin  belirlenmesi, balik¢ilik
kaynaklarmin  yonetimi belirli bir bolgesel ¢erceve altinda
tartisilmalidir. Dogu Hint Okyanusu’nu kapsayan birgok bolgesel orgiit
bulunmaktadir. Asya Pasifik Balik¢ilik Komisyonu genis bir kapsama
sahiptir ve tim kiyr iilkeleri bu kuruluslarin {iyesidir. Ancak bu
komisyon genis bir cografi alana sahip oldugundan biitlin odagini
APFC’nin Dogu Hint Okyanusu’na vermesini beklemek zordur. Bengal
Korfezi Programi’nda sadece dort iilke bulunmaktadir. Sehirler iiye
degildir. Cesitli bolgesel veya alt bolgesel orgiitlerin tiyelikleri, Dogu
Hint Okyanusu’ndaki ilgili tim kiy1 devletlerini kapsayacak sekilde
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kapsamli olmayabilir. Ayn1 zamanda, birgogunun kiyr balik¢iligi,
gdcmen balik stoklar1 veya kirlilik kontrolleri gibi konularda ¢alismak
icin 6zel bir yetkisi vardir, bu nedenle deniz ekosistem yonetimi ve
balikgilik kaynaklar1 yonetimine entegre bir yaklasima sahip olmalari
gerekmez.

Burada kurumsal bir zorluk s6z konusudur. Ulusal yetki alanlarinin
Otesindeki alanlarda deniz biyocesitliligine iliskin yeni Onerilen
anlagma {izerinde bir miizakere yiiriitiilmektedir. Onerilen anlasmanin
adi BBNJ’dir. BBNJ, uluslararas1 miizakereler i¢in 15 yil1 agkin uzun
bir gecmise sahiptir ve 2019 yilinda miizakerelere yeni baslamistir.
Yazar, 2018 ve 2019 yillarinda BBNJ anlagmasini miizakere etmek
tizere diizenlenen Hiikiimetler Arast Konferans’in ilk ve son
oturumlarina katilmistir.

BBNJ anlagmasi, ulusal yetki alanlarinin 6tesindeki bolgelerde bu
deniz koruma alanlar1 ve alan bazli yonetim araclariyla ilgilenmek i¢in
taslak hiikiimlere sahiptir. Acik deniz alanlarinda BBNJ, baz1 koruma
veya yonetim tedbirlerini desteklemek i¢in bazi deniz alanlarinin MPA
veya alan bazli yonetim aracglar1 olarak belirlenebilecegi bir gerceve
sunmaktadir.

Kurumsal boliimleme ve bazi tutarsizliklar s6z konusu oldugunda
bazi sivil toplum kuruluslarinin ya da belki hiikiimet ve sivil toplum
kuruluglariin birlikte ¢alisarak deniz alanlarinin bir kisminin beklenen
BBNIJ anlagmas1 kapsaminda nasil bir¢ok koruma alanma ya da alan
bazli yonetim araglarina dahil edilebilecegini gormek i¢in diyalogu
gelistirmek bir deger ifade etmektedir. Japonya ve Tiirkiye’yi birbirine
baglayan Pasifik’te, kesinlikle her iki iilke de hiikiimet ve hiikiimet dis1
paydaslarin diyalog kurmasi ve belirli yonetim tedbirlerinin
arastirtlmasi konusunda destekleyici bir rol oynayabilir. Bu tiir planlar,
sirdiiriilebilir balik¢iligr gelistirmek ve IUU balik¢iligini ortadan
kaldirmak i¢in son derece Onemlidir ve sirdiiriilebilir mavi
ekonomilerin ve deniz giivenliginin gelismesine katkida bulunacaktir.

Gelecekteki gorevler i¢in okyanus ve deniz kaynaklarinin
korunmasina ve siirdiiriilebilir kullanimin desteklenmesine ihtiyag

56



vardir. Mavi ekonomi, ulusal ve uluslararasi politikalar ve girketler i¢in
oncelikli  politika ayaklarindan biri olarak tanimlanmalidir.
Stirdiiriilebilir mavi ekonomiler arayisinda ortak fayda ve sinerjileri
arttirmak ve Odiinlesimi  optimize etmek icin stratejilerin
gelistirilmesine ihtiya¢ vardir ve Japonya, bu tiir politikalarin ulusal ve
uluslararas1 diizeyde desteklenmesinde merkezi olarak stratejik bir
konuma sahiptir. Ulkelerin balik¢ilik  sektdrlerinde ulusal ve
uluslararas1 diizeyde siirdiiriilebilirlik, seffaflik ve hesap verebilirligi
gelistirmeleri 6nemlidir.

IUU balik¢iliginin  ortadan kaldirilmast en o6nemli politika
onceligidir ve uluslararasi is birliginin giiglendirilmesi, o6zellikle de
halen Liman Devleti Tedbirleri Anlasmasi’nin disinda kalan tilkelerin
IUU balik¢iliginin ortadan kaldirilmasina yonelik anlagsmanin ortaklasa
uygulamaya dahil edilmesi hayati 6nem tagimaktadir. Boyle bir ¢aba,
Tiirk ve Japon paydaslar tarafindan diizenlenen ikili forumun yani sira
bu forumda da ele alinmalidir. Japonya ve diger biiyiik balik¢ilik ve
deniz tiriinleri ithalatcisi tilkelerde avlanmay1 belgelendirme sisteminin
etkili, hizl1 ve uluslararasi standartlarda uygulanmasina ihtiyag¢ vardir.
Ayrica kurumlar arasi, kuruluslar arasi ve sektorler arast is birliklerine
de ihtiyac¢ vardir. Uluslararasi ve disipliner perspektiflerden yenilik¢i
arastirma, politika diyalogu ve bilgi paylasimmi desteklemek
onemlidir.

Tiirkiye, Japonya ve uluslararasi toplum arasinda gelecekteki is
birliklerinin aragtirilmasinda bu tiir perspektifler takip edilmelidir.
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BALIKCILIK KAYNAKLARI UZERINDE
CEVRESEL ETKILER

Koray OZHAN!

Balik¢iligin mevcut durumu

Birlesmis Milletler Gida ve Tarim Orgiitii (FAO) tarafindan 2020
yilinda yapilan ¢ok giincel ve ayrintili bir arastirma, kiiresel balik
iiretiminin yaklasik 179 milyon tona ulastigin1 gdstermistir. Toplam
yakalama miktar1, 1986°dan 2018’¢ yaklasik 30 y1l i¢cinde 86,9 milyon
tondan 96,4 milyon tona ¢ikarak %11 civarinda artarken niifus ise 1986
ile 2018 arasinda yaklagik %40 artmistir. Ayni siire zarfinda su tirtinleri
yetistiriciligindeki baliklarin miktar1 yaklagik %451 artarak 14,9
milyon tondan 82,1 milyon tona ¢ikmistir. Su friinleri yetistiriciligi
talebindeki bu artis, deniz ve i¢ su ortamindaki balik¢ilik kaynaklarinin
titkendiginin bir isareti olmustur. Kiiresel balik¢ilik iiretiminin yaklasik
%65’1 dogrudan insanlar tarafindan kullanilirken %35°1 ise su iirlinleri
ve hayvancilik endiistrilerinde balikk yemi ve balik yagi olarak
kullanilmaktadir (Naylor ve ark. 2009). FAO raporu, bir¢ok tilkenin
verimsiz balik¢ilik yonetimi yiiziinden asir1 avlanma stoku kiiresel
egiliminden kurtulmakta basarisiz oldugunu vurgulamaktadir. Bilimsel
toplulukta deniz balik¢iliginin durumu ve gelecek perspektifleri
hakkindaki genel kani, gelecek donemi tahmin eden sayisal
modellerdeki belirsizlikler yliziinden tartismali durumdadir (Hilborn
2007, Longhurst 2007, Branch 2008; Branch ve ark. 2011, Worm ve
ark. 2016). Ote yandan asir1 avlanma, hedef dig1 avlanma/geri atma,
yikict avlanma yontemlerinin kullanilmasi gibi balik¢ilik faaliyetlerinin

1 Dog¢. Dr., Orta Dogu Teknik Universitesi, Deniz Bilimleri Enstitiisii, Erdemli, Mersin,
Tiirkiye, korayozhan@gmail.com.



balik¢ilik tizerinde zararli etkileri oldugu ve iklim degisikligi ve
balik¢ilik kaynaklar1 tizerindeki kirlilik gibi c¢evresel etkileri iyi
bilinmektedir (Allison ve ark. 2009, Cochrane ve ark. 2009, Drinkwater
ve ark. 2010, Blanchard ve ark. 2012, Merino ve ark. 2012). Bu makale,
cogunlukla antropojenik olan ve iklim degisikligi baglaminda
tanimlanan balik¢ilik kaynaklar1 {izerindeki cevresel etkilerin altini
¢izmeyi amaglamaktadir.

Iklim Degisikliginin Etkileri

Okyanuslar, gezegenimizin yiizeyinin %70’inden fazlasini kaplar
ve sicakliginda biiyiik bir artis olmadan gilinesten gelen biiyiik miktarda
1s1y1 emer. Okyanusun uzun siireler boyunca syt depolama ve geri
salma kapasitesi, ona Diinya’nin iklim sistemini stabilize etmede temel
bir rol verir. Su, okyanusun i¢inde akintilar ve dalgalar yoluyla tasinir;
bu fiziksel siiregler okyanusu siirekli karistirir ve boylece 1siy1 daha
sicak bolgelerden daha soguk bolgelere ve okyanusun ylizeyinden daha
derin bolgelerine aktarir. Okyanuslarin etrafindaki degisen sicaklik
diizenleri, bazi1 bolgeleri belirli tiirler i¢in daha yasanabilir hale
getirirken digerleri i¢in de yasanamaz hale getirir. Diger organizmalara
benzer sekilde baliklar da g¢evresel kosullarin belirli bir araliginda
yasamaya fizyolojik olarak adapte olmuslardir ve bu kosullarin
araliginin disinda yasamak onlar i¢in zorlu veya oliimcil olabilir
(Barton vd. 2002). Sonug olarak iklim degisikliginin biiytime, dagilim
ve adaptasyon tizerinde hem dogrudan hem de dolayli etkileriyle
birlikte, diinyadaki balik topluluklarin1 ve bunlarin besin kaynaklarini
etkileyecegi tahmin edilmektedir.

Hiikiimetler Arasi Iklim Degisikligi Paneli (IPCC) ve diger
uluslararast iklim degerlendirme gruplari;; artan deniz suyu
sicakliklarmi, meteorolojik olaylarin  ve okyanus akintilarinin
bliytlikliiklerini, deniz buzu kapsamin1 ve deniz seviyesindeki artisi
degerlendirerek iklim degisikliginin deniz ekosistemleri lizerindeki
etkilerinin bolgesel ve kiiresel dlgekte kapsamli degerlendirmelerini
sunmaktadirlar (IPCC, 2007). Her seyden Once tiim bu parametreler,
denizdeki besin aginin temelinde sirasiyla tiir kompozisyonunda ve
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kiiciik baliklarin besini olan mevsimlik fitoplankton {iretiminin
Olgeginde degisikliklere neden olur ve ardindan okyanustaki ekolojik
yapiy1 etkiler (Doney vd. 2012). Iklim degisikligi i¢in organizmalarin
iic ana tepkisi tanimlanmistir: adaptasyon, mekansal ve zamansal
dagilim degisiklikleri ve verimlilik degisiklikleri (Kingsolver 2009).
Iklim degisikligi sadece balik topluluklarinin dagilimini degil aym
zamanda bunlarin besin kaynaklarinin dagilimini da degistirir. Degisen
bir ortamda devam eden siiregte, aralik genislemeleri ve diger
degisiklikler balikgilik kaynaklarini énemli 6l¢iide etkiler. Ornegin
tropik bolgelerdeki potansiyel deniz tirlinleri avciliginda 2050 yilinda
%40’a kadar varan oranda diisiis olacagi tahmin edilirken daha yiiksek
enlemlerdeki bazi balik tiirlerinin aralifinda artis olacagi goriilmektedir
(Cheung ve ark. 2010, Campana ve ark. 2020).

Sicakliktaki degisiklikler diger abiyotik faktorleri etkiler. Ornegin
sicaklik, yerel tuzluluklarda dalgalanmalara neden olabilecek olan
bolgesel hava diizenini ve yagislardaki degisiklikleri etkileyebilir.
Tuzluluktaki bu degisimlerin kiyr ve nehir agzi alanlarindaki balik
tirlerinin dagilimlar1 ve verimlilikleri tizerinde ciddi etkileri olabilir.
Ayrica yiizey suyunun besin agisindan zengin derin sularla karigmasini
etkileyen sirkiilasyon modellerinde sicakliga bagli olarak meydana
gelen degisiklikler, bir bolgenin trofik kosullarinda ciddi degisikliklere
neden olabilecegini gostermektedir. Bu nedenle iklim modellerinde
bircok faktoriin etkilesiminin dikkate alinmasi, balik tiirlerinin
ongorillen dagilimma iligkin daha iyi tahminler elde edilmesini
saglayacaktir. Sadece yeni bolgelere hareket edilmesi degil net birincil
deniz tretimindeki degisiklikler de iklim degisikliginin bir sonucu
olarak gelecekteki balik tiretim modellerini degistirebilir (Brander,
2007). Sarmiento ve arkadaslar1 (2004), kiiresel birincil tiretimin 2050
yilima kadar %8,1’e varan oranda artmasinin beklendigini tahmin
etmektedir. Ancak bu degisiklik her yerde ayni olmayacak ve bolgelere
gbre biiyiik farkliliklar gdsterecektir. Ornegin iiretimin Giiney
Okyanusu’nda, Kuzey Pasifik’te ve Antarktika g¢evresinde azalmasi
ancak Kuzey Atlantik bolgelerinde artmasi beklenmektedir.
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Iklim degisikliginin balik¢ilik kaynaklar1 iizerindeki etkisinin
arastirtlmasinda dikkat ¢ekici orneklerden biri E1 Nino’dur. EI Nino,
Giliney Amerika’dan Asya’ya 1lik su tasiyan, Pasifik Okyanusu’nda
batidan esen riizgarlarin etkisini azaltan bir iklim olayidir. Giiney
Salinimi1  olarak bilinen atmosferik sirkiillasyon modellerinin
bozulmasiyla baglantili olarak Pasifik’te deniz yiizeyi sicakliginin
anormal 1sinmasi ile karakterize edilir. El Nino, Pasifik kiyilarindaki
deniz iiretimi ve balik¢ilik lizerinde ¢ok giiglii bir etkiye sahiptir ve
bunlart yikict bir sekilde etkilemektedir. Normal sartlar altinda bu
yiikkselme nedeniyle derinliklerdeki su yilizeye c¢ikar, bu derin su
soguktur ve besin agisindan ¢ok zengindir. Besin agisindan zengin bu
su, fitoplanktonlar1 besler ve bolgede iiretimin ve verimliligin artmasina
neden olur. Bununla birlikte El Nino donemlerinde riizgarlar zayiflar ve
ilik su doguya, gliney ve kuzey Amerika’nin bat1 kiyilarina dogru geri
itilir, bu da yukari dogru olan akintiy1 zayiflatir veya tamamen
durdurur. Derin sulardaki besin eksikliginden dolay1 fitoplankton
iiretimi daha az olur, bu da planktonla beslenen baliklar etkiler ve
dolayisiyla besin aginin bu baliklarla beslenen diger tiyelerini etkiler.
Okyanusun o bolgesindeki balik popiilasyonlart belirli bir siire igin
diisebilir. McPhaden ve arkadaslar1 (2020), devam eden siddetli sera
gaz1 emisyonu senaryolari altinda, ekstrem El Nino olaylarinin 21.
yiizyilin sonuna kadar iki katina ¢ikabilecegini 6ngormektedir. Sikligi,
yaklasik her 20 yilda bir iken her 10 yilda bir olarak degisebilir. El
Nino’nun yogunlugunun artmasi da beklenmektedir (McPhaden ve ark.
2020, Cait ve ark. 2021). Ardisik iki El Nino olay1 birbirinden farklidir
ve bu farklilik, iklim degisikliginin gelecekteki El Nino Giiney Salinimi
olaylarmi nasil etkileyecegini anlagilmasinda yeni bir karmagiklik
ortaya ¢ikmasina neden olur.

Sanayi Devrimi’nin baslangicindan bu yana okyanus, atmosferden
tahminen 525 milyar tondan fazla karbondioksit (CO2) emmistir. Fosil
yakitlarin yanmasiyla agiga ¢ikan CO2’nin en az %25’i uzun siire
havada kalmaz, okyanusta ¢6ziiniir. CO2 deniz suyunda ¢oziindiigiinde
karbonik aside (H2COs3) ve ardindan bikarbonat iyonlarma (HCO3)
doniistir. Bu doniisiimler sirasinda suya hidrojen iyonu (H*) salarlar ve
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deniz suyundaki H* konsantrasyonlarini arttirirlar. Boylece okyanus
suyunun pH’1 diiser ve su daha asidik hale gelir. Bu, iklim degisikliginin
¢ok 6nemli bir sonucudur ve okyanus asitlenmesi olarak bilinir. Deniz
ekosisteminde kalsifikasyon gerceklestiren organizmalar yaygindir ve
bunlar, 6zellikle okyanus asitlenmesinin gelecekteki degisikliklerine
kars1 hassastirlar (Orr ve ark. 2005). Bununla birlikte okyanuslarin artan
asitliginin her canli organizma iizerinde dogrudan veya dolayli olarak
yikicr bir etkisi olmast beklenmektedir. Deniz besin agindaki tek bir
organizma grubu bile okyanus asitlenmesinden etkilenir. Tim
organizmalar ve biyojeokimyasal dongiiler birbirlerine siki sikiya bagh
oldugundan okyanus asitlenmesinin besin agindaki diger {iyeler
tizerinde de etkileri olacaktir.

Politika yapicilarca Ongoriilen g¢evresel sonuglara dair saglam
bilimsel kanitlar saglanmasi i¢in okyanus asitlenmesinin gelecekteki
etkileri ekosistem seviyesine yiikseltilmelidir. Okyanus asitlenmesi bir
degisken olarak sicaklik, ¢oziinmiis oksijen, tuzluluk, kirleticiler,
fiziksel bozunmalar ve tabakalasma gibi diger fiziksel parametrelerdeki
degisikliklerle rekabet ve yenme baskilari gibi biyolojik etkilesimlerle
birlikte okyanuslarimizda mevcut durumdadir. Bunlar,
okyanuslarimizda degisikliklere neden olan stres etkenlerinden
bazilaridir ve okyanus asitlenmesiyle birlestiginde bu stres etkenlerinin
bir organizmanin okyanus asitlenmesine duyarliligimi etkileyen
sinerjistik, antagonistik veya ilaveli etkileri olabilir. Okyanus
asitlenmesinin gelecekteki etkilerinin daha iyi tahmin edilmesi i¢in bu
coklu stres etkeni etkilesimleri sayisal modellerde dikkate alinmalidir.

Balik¢ilik faaliyetlerine ek olarak diger bazi faaliyetlerin de deniz
ve kiy1 ortamini etkiledigi bilinmektedir. Bu faaliyetler arasinda tarim,
okyanus madenciligi, gemicilik faaliyetleri, endiistriyel ve kentsel
gelismeler, atik bosaltma ve nehirlerde baraj insaatt bulunmaktadir ve
bunlar, ekosistemin ve su kalitesinin bozulmas: da dahil olmak iizere
cesitli habitat bozulmasi big¢imlerine neden olurlar. Bu faaliyetler
cogunlukla daha hassas kiyr bolgelerini etkiler, bu nedenle iklim
degisikliklerinin durumunun ve kiyir alanlari itizerindeki etkilerinin
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anlasilmas1 6nemli bir konudur. Kiy1 alanlari, acik deniz alanlarindan
cok daha dinamiktir ve daha karmagsik biyojeokimyasal dongiilere
sahiptir, bu nedenle herhangi bir cevresel etkinin kiyr alanlar
tizerindeki etkilerini tahmin etmek ¢ok daha zordur. Baliklar, degisen
abiyotik (sicaklik, tuzluluk, oksijen, okyanus asitlenmesi) ve biyotik
(degisen tiir bilesimi, dagilimi ve av-yirtici etkilesimleri) kosullarinin
karmasik  bir  karisimina  maruz  kalirlar ve bu da
tepkilerini/reaksiyonlarini tahmin etmeyi zorlagtirir.

Sinirli izleme aglart ve hem ulusal hem de bolgesel diizeylerde
bilgi aligverisi ve analizin yetersizligi ve c¢oklu stres etkenlerinin
tepkilerinin eksikligi, sayisal modellerdeki belirsizliklere katki
yapmaktadir. Sayisal modellerdeki bu belirsizlikler nedeniyle, kiiresel
Olgekli tahminler kesin degildir ancak politika yapicilar i¢in etkinin
potansiyel Ol¢eginin  anlasilmast ve politika senaryolarinin
gelistirilmesi acisindan yine de ¢ok &nemlidir. Izleme araclarinda ve
veri kalitesinde yapilacak iyilestirmeler, modellerdeki belirsizlikleri
azaltmak ic¢in ana odak olmalidir.

64



KAYNAKCA

Allison, E. H., Perry, A. L., Badjeck, M. C., Neil Adger, W., Brown, K,
Conway, D., ... & Dulvy, N. K. (2009). Vulnerability of national
economies to the impacts of climate change on fisheries. Fish and
fisheries, 10(2), 173-196.

Barton, B. A., Morgan, J. D., & Vijayan, M. M. (2002). Physiological and
condition-related indicators of environmental stress in fish. Biological
indicators of aquatic ecosystem stress, 111-148.

Blanchard, J. L., Jennings, S., Holmes, R., Harle, J., Merino, G., Allen, J. I.,
... & Barange, M. (2012). Potential consequences of climate change for
primary production and fish production in large marine
ecosystems. Philosophical Transactions of the Royal Society B:
Biological Sciences, 367(1605), 2979-29809.

Branch, T. A. (2008). Not all fisheries will be collapsed in 2048. Marine
Policy, 32(1), 38-39.

Branch, T. A, Jensen, O. P., Ricard, D., Ye, Y., & Hilborn, R. A. Y. (2011).
Contrasting global trends in marine fishery status obtained from catches
and from stock assessments. Conservation biology, 25(4), 777-786.

Cai, W., Santoso, A., Collins, M., Dewitte, B., Karamperidou, C., Kug, J. S.,
... & Zhong, W. (2021). Changing El Nifio-Southern Oscillation in a
warming climate. Nature Reviews Earth&Environment, 2(9), 628-644.

Campana, S. E., Stefansdottir, R. B., Jakobsdottir, K., & Sélmundsson, J.
(2020). Shifting fish distributions in warming sub-Arctic
oceans. Scientific Reports, 10(1), 1-14.

Cheung, W. W., Lam, V. W., Sarmiento, J. L., Kearney, K., Watson, R. E. G.,
Zeller, D., & Pauly, D. (2009a). Large-scale redistribution of maximum
fisheries catch potential in the global ocean under climate change. Global
Change Biology, 16(1), 24-35.

Cheung, W. W., Lam, V. W., Sarmiento, J. L., Kearney, K., Watson, R., &
Pauly, D. (2009b). Projecting global marine biodiversity impacts under
climate change scenarios. Fish and fisheries, 10(3), 235-251.

Cochrane, K., De Young, C., Soto, D., & Bahri, T. (2009). Climate change
implications for fisheries and aquaculture. FAO Fisheries and
aquaculture technical paper, 530, 212.

65



Doney, S.C., Ruckelshaus, M., Emmett Duffy, J., Barry, J.P., Chan, F.,
English, C.A., Galindo, H.M., Grebmeier, J.M., Hollowed, A.B.,
Knowlton, N. and Polovina, J. (2012). Climate change impacts on marine
ecosystems. Annual review of marine science, 4, 11-37.

Drinkwater, K. F., Beaugrand, G., Kaeriyama, M., Kim, S., Ottersen, G.,
Perry, R. I., Takasuka, A. (2010). On the processes linking climate to
ecosystem changes. Journal of Marine Systems, 79(3-4), 374-388.

Hilborn, R. (2007). Defining success in fisheries and conflicts in
objectives. Marine Policy, 31(2), 153-1.

IPCC Climate Change (2007): Synthesis Report. In Contribution of Working
Groups I, Il and HI to the fourth Assessment Report of the
Intergovernmental Panel on Climate Change. Ed. by R. K. Pachauri, A.
Reisinger, and Core Writing Team. IPCC, Geneva, Switzerland. 104 pp.

Kingsolver, J. G. (2009). The Well-Temperatured Biologist: (American
Society of Naturalists Presidential ~Address). The American
Naturalist, 174(6), 755-768.

Longhurst, A. (2007). Doubt and certainty in fishery science: Are we really
headed for a global collapse of stocks?. Fisheries Research, 86(1), 1-5.

McPhaden, M. J., Santoso, A., & Cai, W. (Eds.). (2020). El Nifio Southern
Oscillation in a changing climate (Vol. 253). John Wiley & Sons.

Merino, G., Barange, M., Blanchard, J. L., Harle, J., Holmes, R., Allen, I, ...
& Rodwell, L. D. (2012). Can marine fisheries and aquaculture meet fish
demand from a growing human population in a changing
climate?. Global Environmental Change, 22(4), 795-806.

Naylor, R.L., Hardy, R.W., Bureau, D.P., Chiu, A., Elliott, M., Farrell, A.P.,
Forster, 1., Gatlin, D.M., Goldburg, R.J., Hua, K. and Nichols, P.D.
(2009). Feeding aquaculture in an era of finite resources. Proceedings of
the National Academy of Sciences, 106(36), 15103-15110.

Orr, J. C., Fabry, V. J., Aumont, O., Bopp, L., Doney, S. C., Feely, R. A, ...
& Yool, A. (2005). Anthropogenic ocean acidification over the twenty-
first century and its impact on calcifying organisms. Nature, 437(7059),
681-686.

66



Sarmiento, J.L., Slater, R., Barber, R., Bopp, L., Doney, S.C., Hirst, A.C.,
Kleypas, J., Matear, R., Mikolajewicz, U., Monfray, P. and Soldatov, V.
(2004). Response of ocean ecosystems to climate warming. Global
Biogeochemical Cycles, 18(3).

Worm, B., Barbier, E. B., Beaumont, N., Duffy, J. E., Folke, C., Halpern, B.
S., ... & Watson, R. (2006). Impacts of biodiversity loss on ocean
ecosystem services. science, 314(5800), 787-790.

67






BALIKCILIK KAYNAKLARININ KULLANILMASI:
CEVRELEME TALEBINDEN YONETIMDE
iS BIRLIGINE
Tatsuro MATSUOKA!

1. Diinya Balikc¢ihiginin Tarihi Yonetim Cercevesi
1.1. Daha Genis Sularda Hak iddias

Ikinci Diinya Savasi’nin ardindan 20. yiizyilin ikinci yarist
boyunca okyanus ve balik¢ilik yonetiminin tarihi c¢ergevesi, lilkeler
arasindaki sularin etrafinin ¢evrilmesi konusunda rekabet olarak
baslamistir.

1945 yilinda Truman Balik¢ihik Kaynaklarinin Korunmasi
Bildirisi’yle kiy: iilkelerinin balik¢ilik faaliyetlerinin diizenlenmesi ve
balik¢ilik kaynaklarinin yikici sekilde kullanima kars1 korunmasi igin
bir kiy1 iilkesinin kontroliine tabi tutulmasinin gerektigi, bitisik agik
denizlerde koruma boélgeleri kurma hakki oldugu beyan edilmistir.
Sonraki yillarda kavram, miinhasir ekonomik bdlgenin yonetiminde en
onemli konu haline gelmistir.

1947 yilinda $ili, Ekvador ve Peru, kiyilardan baslayarak 200 deniz
miline kadar ilgili iilkelerin kiyilar1 boyunca uzanan denizde, her birinin
miinhasir egemenlik ve yargi yetkisine sahip oldugunu Santiago
Bildirgesi’nde beyan etmistir. 200 deniz mili terimi ilk kez bu metinde
gecmistir.

Ik Birlesmis Milletler (BM) Deniz Hukuku Konferansi 1958
yilinda diizenlenmis ve Kara Sular1 ve Bitisik Bolge [1], A¢ik Denizler
[2], Balik¢ilik ve Agik Denizlerdeki Canli Kaynaklarin Muhatazasi [3]
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ve Kita Sahanligi [4] hakkindaki so6zlesmeler kabul edilmistir.
Balik¢ilik ve Agik Denizlerdeki Canli Kaynaklarin Korunmasi
Sozlesmesi’nde “kara sularina bitisik agik denizler” ifadesi yer almistir
ve canli kaynaklarin verimliliginin siirdiirilmesinde bir kiy1 iilkesinin
0zel cikar1 Ongorilmiistiir. O giinlerdeki bitisik agik deniz, sonraki
yillarda neredeyse miinhasir ekonomik bdlge olmustur.

Tablo 1. Ikinci Diinya Savas1 Sonras1 Balik¢ilik ve Okyanus Yonetimi Rejimi
Kronolojisi

ABD’nin Kita Sahanligi ve Balikgilik Koruma Bélgelerine Iliskin

1945 Truman Bildirisi

1946 Arjantin’in Kita Sahanlig1 Bildirisi

1952 Santiago Bildirgesi

1956 Endonezya’nin takimada devleti beyannamesi

1958 Birinci BM Deniz Hukuku Konferansi’nda kabul edilen dort s6zlesme
1973 Ucgiincii BM Deniz Hukuku Konferansi toplandi.

1976 ABD’de Balik¢ilik Koruma ve Yonetim Yasasi ¢ikartildi.

1982 Ucgiincii BM Konferansinda kabul edilen BM Deniz Hukuku Sézlesmesi
1980’1

yillarin Agik deniz balikgiligi sektorlerinde bir¢ok anlagmazlik yasandi.
sonlar1

1992 BM Cevre ve Kalkinma Konferansi Rio Bildirgesi
1994 BM Deniz Hukuku Sézlesmesi yiiriirliige girdi.
1995 Sorumlu Balik¢ilik I¢in Davranis Kurallar: yayimlandi.

Ugiincii BM Deniz Hukuku Konferansi 1973 yilinda toplandi. BM
Deniz Hukuku So6zlesmesi (UNCLOS) [5] de bu konferansin sonucu
olup, 1982 yilinda kabul edilerek 1994 yilinda yirtirliige girmistir.
UNCLOS un yiiriirliige girmesinden once bircok iilke, birkac ¢esit 200
deniz millik bolgeler beyan etmistir. Temel unsur, ABD’nin 1976
yilinda Balik¢iligin Korunmasi ve Ydnetim Yasasi [6] tizerinden yargi
yetkisini 200 deniz miline genisletmesi olmustur. Bircok Avrupa tilkesi
ve SSCB dahil olmak iizere toplamda 23 iilke, ABD’nin kararindan
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sonra bir y1l icinde benzer yarg: yetkisi beyan etmistir. Boylece 200
deniz mili rejimi baglamistir.

Balik¢ilik sektoriiyle ilgili olarak UNCLOS’ta Madde 61 “Canli
kaynaklarin muhafazasi” ve Madde 62 “Canli kaynaklarin en uygun
sekilde kullanilmas1” (Kistm 5 “Miinhasir Ekonomik Bolge”
kapsaminda); izin verilebilir av, en gecerli bilimsel kanut, stirdiiriilebilir
en yiiksek iirlinlin yani sira, ruhsatlandirma, balik¢1 teknelerinin
boyutlart ve sayisi, balik¢ilik ugrasi, balik avi malzemesinin tipi,
boyutlar1 ve miktari, balik¢ilik sezonlar1 ve bolgeleri, baligin yast ve
boyutu ile av kotasmna iligkin mevzuat gibi teknik terimlerle
aciklanmaktadir. Bunlar UNCLOS’un geleneksel bilim ve teknoloji
dogrultusunda biyolojik ve teknik yonetime dayandigini gosterir.

1.2. Kaynaklarin Cevrelenmesi

UNCLOS’a gore bir kiy1 devleti, miinhasir ekonomik bolgedeki
dogal kaynaklarin arastirilmasi ve isletilmesi, korunmasi ve yonetilmesi
amaciyla egemenlik hakkina sahiptir. Hicbir devlet acik denizler
tizerinde egemenligini iddia edemez. Ancak agik denizlerde bile kiy1
iilkelerinin asagidaki organizmalara yonelik etkileri, UNCLOS’ta
Madde 63 ila 67 arasinda 6ngdriilmekle birlikte bu ne egemenlik ne de
egemenlik hakki niteligindedir.

Anadrom (yukarnigocer) rezervler: Tipik anadrom rezervler,
somon ve alabaliktir. UNCLOS’ta “Akarsularinda anadrom balik
rezervleri lireyen devletler, bu rezervler iizerinde birincil ¢ikar sahibi ve
bunlardan ilk sorumlu olan devletler olacaktir.” sart1 ongdriilmektedir
(Madde 66). Aslinda rezervlerin mense iilkeleri bakimindan neredeyse
miinhasir bir hak taninmaktadir.

Katadrom (go¢cmen) rezervler: UNCLOS’ta “Sularinda
katadrom rezervlerin hayatlarinin biiyiik cogunlugunu gecirdigi bir kiy1
devleti, bu rezervlerin yonetiminden sorumlu olacaktir (...)” sarti
ongoriilmektedir (Madde 67).
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Cift tarafli kaynaklar: UNCLOS’ta, “Ayni rezervden baliklarin
hem miinhasir ekonomik bolge icinde hem de bu bolgenin disinda ve
bitisiginde bir alanda bulundugu durumlarda, kiy1 devleti ve bitisik
alanda bu rezervleri avlayan devletler, dogrudan veya ilgili alt bolgesel
veya bolgesel kuruluglar araciligiyla bitisik alanda bu rezervlerin
muhafazasi i¢in gerekli tedbirler {izerinde anlagsma yoniinde gayret
gostereceklerdir.” sart1 ongoriilmektedir (Madde 63).

Uzak gocmen rezervler: Bu rezervler, bir iilkenin veya az sayida
tilkenin miinhasir ekonomik bolgesinde (MEB) kalmayan ve yaygin
olarak okyanus genelinde go¢ eden organizmalari ifade etmektedir. Bu
kavram, 1958 tarihli Sozlesme’de yer almayan Ugiincii BM Deniz
Hukuku Konferans: siirecinde geligmistir. UNCLOS’ta, “Kiy1 devleti
ve uyruklari o bodlgede uzak gbé¢men rezervlerini avlayan diger
devletler, (...) dogrudan veya ilgili uluslararas1 kuruluslar araciligiyla
miinhasir ekonomik boélgede ve bu bolgenin Gtesinde s6z konusu
rezervlerin muhafazasini ve bu rezervlerin en uygun sekilde
kullanilmasimi saglamak icin 15 birliginde bulunacaklardir.” sarti
ongoriilmektedir (Madde 64).

Yukaridaki organizmalar s6z konusu oldugunda kiy1 iilkelerinin
istlinliigli, kiyr tilkelerinin karakteristik go¢ ve rezervin dagilimina
dayanarak haklarin1 200 deniz milinin 6tesine kadar genisletme talebi
sonucunda gerceklesmistir. Bu fikirlerin ortaya koyuldugu siirecte,
bitisik acik deniz kavrami yaygin olarak kullanilmaya baglanmistir. Bu
ifade, mevcut miinhasir ekonomi bolgesiyle neredeyse ayni olan
sularda kullanilmistir ancak su anda miinhasir ekonomik bélgeye bitisik
suda kullanilmaktadir. Bu durum okyanuslarin etrafinin ¢evrilmesi ve
tilkelere gore boliinmesinin en tipik 6rnegidir.

2. Gegis Siireci Boyunca Yasanan Anlasmazhklar

1980’ler, kiy1 tilkelerinin hakkinin 200 deniz milinin 6tesine kadar
uzatilmasi ve su ortaminin ve kaynaklarinin korunmasinin savunulmasi
gibi iki akimin i¢ ice gectigi, balikgilik yOnetimi alaninda diinya
prensibi agisindan bir ge¢is donemi olmustur. Bu durum, sonrasinda
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bazi acik deniz balik¢iligr faaliyetlerinin iptal edilmesine yansimuistir.
Pasifik Okyanusu’ndaki tipik 6rnekler, Bering agik deniz balik¢iligr ve
acik deniz akint1 ag1 balik¢ilig1 olmustur.

2.1. Bering Ac¢ik Deniz Balik¢ihigi

1970’lerin sonlarinda kiyr iilkesi olmayan iilkeler tarafindan
Bering Denizi’ndeki agik deniz alaninda Alaska mezgiti i¢in orta su
trolii balik¢iligina baslanmistir [7]. Bu durum, o giinlerde kiy1
iilkelerinin 200 deniz mili menzilinde bulunan acik sularin etrafinin
cevrilmesinden dolayr balik¢ilik ugraglarmin  agik denizlere
geciginin sonucuydu. 1980°1i yillarin sonlarinda kiyi ilkeleri, agik
denizcilik sektdriiniin miinhasir ekonomik bolgelerin kaynaklarini
asir1 avlanarak tiikettigini iddia etmistir. Bu durum kiy1 iilkelerinin,
UNCLOS’un ¢ift tarafli rezervler hakkindaki hitkmii yiiriirliige bile
girmeden once hiikkmiin 6tesinde hak talebinde bulunmaya basladigi
anlamina gelir.

1989°dan itibaren kiyr iilkeleri de sektoriin izin verilebilir
sinirdan daha fazla balik rezervi topladigini ve ekosisteme olumsuz
etkide bulundugunu ileri siirmiistiir. Balik¢ilik yapan devletler,
balik¢ilik faaliyetinin kabul edilebilir bir seviyede oldugunu,
bununla birlikte bilimsel arastirmalara devam edilmesi gerektigini
ileri siirmiistiir. Ornegin 1992 yilinda Japonya’dan, balik tutma oran1
oldukca zayif olan birka¢ balik¢i teknesi faaliyet gdstermistir ve
balik¢ilik yapan devletler sektorii birakmastir.

Anlagsmazlik su sekilde ozetlenmistir: Kiy1 iilkeleri 200 deniz
milinin 6tesinde hak, uygun kaynak yonetimi ve ¢evrenin korunmasini
savunmustur. Son goriisiin, 1970’11 yillarda baslayan ve daha sonra Rio
de Janeiro Bildirgesi’nde [8] basariya ulasan cevreciligin etkisi
olduguna siliphe yoktur. Balik¢ilik yapan devletler, bilimsel kanit1 temel
alan balik¢ilik yoOnetimini savunmustur. Ancak yetersiz bilimsel
kanittan dolayr kars1 tedbir gecikmis ve sektor kendiliginden
¢cokmiistiir. Bu ise sonraki yillarda “ihtiyatli yaklasim™ kavramini tegvik
etmistir.
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3. Siirdiiriilebilir Kaynak Kullanimindan Sorumlu Balik¢ihk
3.1. Sorumlu Balik¢ilik icin Davranms Kurallar

Sorumlu Balik¢ilik I¢in Davramis Kurallar1 (CCRF) [12], 1995
yilinda BM Gida ve Tarim Orgiitii (FAO) tarafindan yayimlanarak
diinya genelinde balik¢ilik yonetimine iligkin diisiince egiliminde bir
doniim noktast olmustur [13]. CCRF’nin 6. boliimii, iddiali genel
ilkelerini icerir. Yoksullugun azaltilmasi, gida giivenligi, siirdiiriilebilir
kaynak kullaniminda kusaklar arasi esitligin yanmi sira, su ortami,
ekosistem ve biyolojik ¢esitliligin korunmasi gibi maddeler (2. Tablo),
Rio de Janeiro Bildirgesi ve Gilindem 21’in acik etkisine isaret
etmektedir [8]. Ati81 en aza indirmek i¢in ihtiyath yaklasim, secici ve
cevre acisindan giivenli balik avi malzemeleri ve uygulamalarinin
kullanilmast ve politika olusturmak i¢in karar alma siirecine balik¢ilarin
katilim1 gibi fikirler yeni olup UNCLOS kapsamina dahil edilmemistir.
CCREF uluslararasi bir kanun olmamakla birlikte etkiliydi. Yenilik¢i
teknolojinin arastirilmast ve gelistirilmesine yonelik c¢alismalar,
balik¢ilik alanindaki bilim insanlari, teknoloji uzmanlar1 ve yoneticiler
tarafindan aktif olarak yiiriitiilmeye baslanmistir [14, 15].

3.2. Kaynak Kullaninminda Atiklar ve Atik Azaltimina Yonelik
Arastirmalar

1980’lerden beri, CCRF dogrultusunda av balik¢iliginda atig1
azaltmak amaciyla ¢ok sayida yeni arastirma ve teknik gelisme
gerceklestirilmistir. Hayalet balik avciliginin yani sira, kazara avlanma
ve 1skartalar, aragtirma konularinin tipik 6rnekleridir.

3.2.1. Kazara Avlanma ve Iskartalar

Kazara avlanma ve 1skarta konusu ilk olarak denizde biiyiik
miktarda baligin 1skartaya c¢ikmasina sebep olan karides trol
balik¢iliginda taninmistir ve 1980’ler boyunca endise uyandirmistir
[16]. FAO Balik¢ilik Teknik Makalesi 339 [17], 1994 yilinda diinya
balik iiretiminin %?27’sine esdeger olan kiiresel capta 27 milyon ton
1skartay1 carpict bigimde rapor etmistir. Makalenin ¢ok yliksek bir
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tahminde bulundugu yazar1 tarafindan [18] ifade edilmisse de
uluslararasi balik¢ilik yonetimine etkisi muazzam olmustur. Kazara
avlanma ve 1skarta konusu, CCRF kapsaminda en sik deginilen
konulardan birisi olmustur, bu da konunun mevcut av balik¢iligindaki
en ciddi sorunlardan birisi olarak anlasildigin1 géstermektedir. FAO,
2005 yilinda 6,8 milyon tonluk kiiresel 1skarta tahmininin yapildigi
Teknik Makale 470’1 [19] yaymmlamistir. Ancak makale, kabul
edilemez nitelikte bir¢cok degere yer vermis oldugundan dolay1 az ilgi
gormiistiir. Kiiresel 1skartalarin miktar1 halen bilinmemektedir.

Bu konuda iki organizma grubu ortaya ¢ikmaktadir. Bunlardan
birisi, baliklari, kabuklular1 ve yumusakcalari igeren sdzde balik tiirleri
iken digeri, balik¢iligin hedefi kapsaminda yer almayan deniz
memelileri, deniz kuslar1 ve deniz siirlingenleri gibi organizmalardir.
[k grubu dar anlamda kazara avlanma olarak diger grubu ise tesadiifen
avlanma olarak ayirryoruz. ilki, balik avi malzemelerinin denenen
yakalama islevi Olceginde meydana gelirken digeri balik avi
malzemelerinin ilk tasarlanmasi esnasinda dikkate alinmaz. Teknik
kars1 6nlemlerde farkli yaklasimlara ihtiya¢ duyulmaktadir.

Tablo 2. Sorumlu Balikcihik I¢in Davrams Kurallarmin Genel ilkeleri
Kapsamindaki Anahtar Fikirler

1. Paragraf Balikgilikta sorumlu tutum, ekosistemin korunmasi

Yoksullugun azaltilmasi, gida giivenligi, kusaklar arasi esitlik,

2. Paragraf stirdiiriilebilir gelisme

Canli kaynaklarin siirdiiriilebilir kullanimi, niifusun yenilenmesi,

3.P f . .
aragra asir1 balik avi kapasitesinin 6nlenmesi
5. Paragraf Ihtiyatl yaklasim, su ortaminin muhafaza edilmesi

Secici ve ¢evre acisindan giivenli balik avi malzemeleri ve

6. Paragraf uygulamalarini kullanarak atigin en aza indirilmesi, biyolojik
cesitliligin stirdiiriilmesi

8. Paragraf Habitatlarin korunmasi ve yenilenmesi

13-16. Paragraf Politika olusturmak i¢in karar alma siirecinde katilimc1 yaklagim

18. Paragraf Kiiciik 6l¢ekli balik¢ilarin giivenli ve adil gecim kaynag: hakki
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Onceki vakalarda kazara avlanmanm azaltilmasi igin gesitli
yenilik¢i tasarim ve cihazlar gelistirilmistir. Teknolojik gelismeler,
genellikle tiirler arasindaki yiizme katmani, yiizme becerisi vb. farkl
davraniglar1 temel alir [20]. Geregince kullanilmamis rezervler sz
konusu oldugunda iskartaya cikartmaktansa kullanima doniisiim bir
kars1 onlem olabilir ancak kullanim sirasinda geleneksel ve bilimsel
balik¢ilik yonetiminin izlenmesi gerektigini unutmamaliy1z. Tesadiifen
avlanma s6z konusu oldugunda avlanmanin 6nlenmesi disinda bir
¢Oziim yoktur [21].

3.2.2. Hayalet Balik Avcihig:

Hayalet balik avciligi, kaybedilmis veya birakilmis olmasi fark
etmeksizin suda yakalama islevini siirdiiren terk edilmis balik avi
malzemelerini ifade eder ve insani kontrol veya toplama olmaksizin
siirekli olarak su organizmalarmin &liimiine neden olur [22]. i1k olarak
1970’11 yillarin ortalarinda [23] fark edilmis olup kafes tuzaklari hayalet
balik avciligr hakkindaki ilk calismalar yenge¢ ve istakoz oliimlerini
ortaya ¢ikarmistir [24, 25, 26]. 1980’li yillarin sonlarinda balik¢ilik
alanindaki bilim insanlar1 ve yoneticiler arasinda endise uyandirmistir.
Japonya’da kafes tuzaklarla hayalet balik¢ilik 1990’11 yillarin
baglarinda kanitlanmistir [27]. O zamandan beri, 6liim oraninin miktar
bakimindan degerlendirilmesine imkan veren bilimsel kanitlar yavas
yavas olugmaktadir.

CCRF bu konuya stirekli deginir ¢ilinkii mevcut av balik¢iligindaki
en ciddi olumsuz etkilerden birisi budur. CCRF, hayalet balik¢iliga
kars1 balikk avi malzemelerinin kaybmin Onlenmesi ve teknik
tyilestirmeyi tesvik etmektedir.

Birisi hayalet balik¢iligi, 1960’11 yillardan kalan balik avi
malzemelerinde sentetik fiberlerin yaygin olarak kullanilmasina
baglamaktadir. Hayalet balik¢ilik, malzeme kaybinin hemen ardindan
onem kazandigi i¢in dogal ve ¢oziilebilir malzemelerin kullanildig1 o
donemlerde meydana geldigi varsayilmaktadir. Sentetik malzemelerin
hayalet balik¢iliga sebep oldugunu séylemek dogru degildir.
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Hayalet bahikeilik islevinden kalan siire: Kayip solungag
aglariyla hayalet balik¢iligin siiresi, deniz yatagi sartlarina baghdir
[28]. Diiz deniz yataginda birakilan solunga¢ aglarinin hayalet
balikgilik islevi, azalan yiikseklik ve artan goriiniirliikle birlikte hizla
azalmaktadir. Bu durumda hayalet balik¢iligin siiresi 56-142 giin olarak
degerlendirilmistir  [29, 30, 31] (Degerler, yazarin yeniden
hesaplamasindan dolay1 asil belgelerdeki degerlerden farklidir).
Kayalara veya yapay resiflere {ic boyutlu olarak dolanmis solungac
aglari, yogun bir sekilde tortulandiktan sonra bile uzun bir siire boyunca
baslangigtaki yakalama islevini devam ettirir [28]. Yapay resiflere
dolanmis olan aglar, kaybolduktan {i¢ yil sonra biiyiik miktarda tortu
olusturan organizmalardan dolay1 ag goriinmez hale geldiginde bile
neredeyse asil yakalama oraninit korumustur. Kaybolan tuzaklar, sig
sularda bile birka¢ y1l boyunca hayalet balik¢iliga devam etmektedir
[32]. Yakalama islevi; kirilma, tortu olusturan organizmalarin birikmesi
ve ¢okeltilere gomiilmesiyle birlikte zayiflamaktadir.

Hayalet balik¢iligin yukarida bahsedilen malzeme islevindeki
azalma stire¢lerinin, s1§ sulardakine kiyasla daha zayif ve yavas oldugu
derin sularda daha uzun siireyle devam ettigi varsayilmaktadir.

Organizmalarin o6liimii: Hayalet balik¢iligin sebep oldugu
balik¢ilik kaynagi, organizmalarin 6liimii ve karaya vurma miktarina
kiyasla su sekilde tahmin edilmistir: Kanada’da bir kafes tuzag: balik
yataginda %7’ye esdeger Dungeness yengeci [33], Japonya’da tuzakla
balik avina neredeyse esdeger veya ondan iki kat daha fazla miktarda
ahtapot [32] ve Ispanya’da dipte solunga¢ agiyla balik avinda %7’ye
esdeger maymun baligi [34].

Hayalet balik¢ihigin neden oldugu ekonomik kayip: Balik avi
malzemelerinin kaybi, balik¢ilar i¢in balik¢ilik isletme maliyetini ve
isletmelerinin zararlarimi artirir. Dolayisiyla balik avi malzemelerinin
kaybinin 6nlenmesi, hayalet balik¢iliga karsi en temel ¢oziimdiir.
Ayrica solungag aglar1 s6z konusu oldugunda ve yalnizca birkag¢ hafta
icinde hayalet balik¢iligin en ciddi oranda gerceklestigi gercegi dikkate
alindiginda terk edilmis balik avi malzemelerinin geri alinmasi, ag
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dokumasinda elektronik ve biyolojik olarak ¢oziilebilir malzemelerin
kullanilmas1 ve balik avi malzemeleri kaybolduktan sonra islemez héle
gelecek sekilde donatilmasi en iyi ¢6ziim segenekleridir. Balik avi
malzemelerinin kaybinin nedenleri arastirilmalidir ve malzeme kaybina
kars1 ek teknik ve yonetimsel onlemlerin gelistirilmesi sarttir.

4. Balik¢ilik Yonetimi ve Gelistirme Politikas1

1990°’lh  yillardan beri, yikict balikgilik uygulamalarinin
engellenmesi, ekosistem tabanli yaklasim, balik¢ilarin balikeilik
politikast olusturma siirecine katilmast vb. konular; canli su
kaynaklarinin siirdiiriilebilir kullanimi, balik¢ilik alani  ortaminin
korunmas: ve CCREF ilkelerine dayanarak gelecek nesil i¢in gida
giivenligine uygun sekilde bircok iilkede balik¢ilik yo6netimi
planlamasinda 6nemli konular olarak belirir. Ancak bu hususlardaki
arastirma ve gelistirmenin kisa bir gegmisi vardir ve yukaridaki ilkeleri
politika olusturma siirecine dahil etmek i¢in heniiz mantiksal bir temel
gelistirilmemistir.

Sekil 1. Hayalet balikgilik fotografi: a (solda) kayip ve eski bir dip solunga¢ agina
dolanmus 1stakoz; b (sagda) kayip kafes tuzaginda kalmais, kafas1 olmayan bir
yassi balik.

Asirt avlanma kapasitesinin ve balik¢ilik ugraginin azaltilmasi gibi
yakin tarihli bir egilimin yam sira, tiiketicilerin katilimiyla birlikte
balik¢ilik yonetiminin, faydalanicilar olduklar1 varsayimiyla balik¢ilar
tizerine yiik yiikleme riskinin bulundugu konusunda yazar endise
duymaktadir. Yazar ayn1 zamanda bu belgede Kisim 2’de tanimlanan
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sekilde endiistriyel balik¢iliktan Ogrenilen kurallarin diisiincesizce
kiigiik 6lgekli balik¢iliga uygulanmasindan endise duymaktadir. Basta
kiiciik 6lgekli balik¢ilar olmak tizere balik¢ilarin gegmisten beri yoksul
insanlar olduklar1 ve bir¢ok iilkede kiy1 topluluklarimin alt simif
olduklar1 dikkate alindiginda balik¢iligin gelistirilmesi ve balik¢ilik
yonetimi planlamasinda balik¢ilik diizenlemelerinin gii¢lendirilmesi ve
yoksullugun azaltilmasi arasinda hala biiyiik bir bosluk bulunmaktadir.
Yazar, yoksullugun azaltilmasi 6n kosuluyla balik¢ilik politikast
olusturma yonteminin gelistirilmesi ihtiyacin1 savunmaktadir [37].

4.1. Balikk¢ihk  Diizenlemelerinin Balik¢ilarin Gecim
Kaynaklarina Olan Etkileri

Balikcilik diizenlemelerinden dolay: balik¢ilarin zarar ve kar:
Kaynaklarin yonetilmesi i¢in balik¢ilik diizenlemelerinin sebep oldugu,
balikgilarin  gecim  kaynaklarina olan etkileri g6z Oniinde
bulunduruyoruz (Sekil 2). Balik¢ilik diizenlemeleri, kaynaklardaki
azalmay1 hafifletir ve kapsamli diizenlemelerin kaynag iyilestirmesi
beklenir (Sekil 2a). Diizenlemenin uygulanmasi ve kaynak
tyilestirmenin baslangici arasinda, biiyiime oran1 ve olgunluk yaslari
gibi biyolojik etkenlere tabi olan bir zaman aralig1 vardir [38]. Tyilesme
hiz1, diizenlemelerin sikiligina baglidir [39], kapsamli diizenlemelerin
ardindan hizli bir iyilesmenin gelmesi beklenir.

Belirli bir balik rezervinden avlanma, balik¢ilik ugrasinin nitelik
ve niceligiyle belirlenir. Balik¢ilik diizenlemesinin her uygulanisinda ¢
(Sekil 2a) balikgilik ugrasi genellikle sekteye ugrar ve sonugta
diizenlemeden oOnceki duruma kiyasla avlanma oran1 diiser.
Avlanmadaki azalmanin biytkligi, diizenlemenin kapsamliligini
yansitir ve rezerv iyilestirme farkina gore sonuglar degisir. Avlanma ¢-
sonraki yil f, Creg olarak degisirken diizenleme uygulanmamigsa
avlanmanin Chy, olarak diisecegi varsayiminda bulunulur.

Sekil 2b, belirli etkinlikte bir diizenleme kapsaminda avlanmada
bir diisiis ve iyilesme seyrini gosterir. Creg Ve Chyp arasindaki fark,
balik¢ilar agisindan diizenlemenin neden oldugu zarardir. Zarar zaman
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icinde degisir ve bir noktada fe, Creg Ve Chyp esit oldugunda kara doner.
Balikgilar i¢in avlanmada diizenlemenin gergek olumlu etkisi, zarar
(soldaki tarali alan) ve kar (sagdaki tarali alan) integralleri esit
oldugunda # ortaya ¢ikar. 7 ile # arasindaki zaman, balik¢ilarin
yasamina kiyasla ¢ok uzunsa veya gecim kaynaklar1 agisindan zarar
yikictysa gelecege yonelik kaynak iyilestirme beklentisi, balik¢ilari
anlik zarar1 kabul etmeye ve diizenlemeyi onaylamaya yeterli seviyede
ikna etmez. Sonraki nesil i¢in potansiyel fayda, balik¢ilar1 nadiren ikna
eder.

Uygulanan diizenlemelerden sonra geleneksel yoldan elde edilen
kazanctaki diisilis, balik¢ilar i¢in bir gecim kaynaginin tamamen veya
kismen zorunlu olarak ortadan kalkmasi anlamima gelir [40, 41]. Bir
gecim kaynaginin ortadan kalkmasi alenen telafi edilmelidir. Bir
toplum i¢in gida gilivenligi konusunda, balik¢ilik kaynaklarinin
siirdiiriilebilir kullaniminin halka mal olmus niteliginden dolay1
balik¢ilarin etik kurallara uygun ve uyumlu davranmasi beklentisiyle
kayiplarina ragmen kaynak muhafazasindan yalnizca balik¢ilar
sorumlu olmaya zorlamak uygun bir yaklasim degildir. Ozellikle de
kiigiik Olgekli ticari balikgilikla yerel kitleler i¢cin gida tedarikine
katkida bulunulmas1 bu sosyal stratejiyi gegerli kilar.

4.2. Alt Simf Bolgesinin Tanmmmasmmi ve Yoksullugun
Azaltilmasini Temel Alan Yonetim Politikasi

Bir¢cok balik¢ilik yoneticisi, balik¢ilarin  kaynak ydnetiminin
onemini anlamadigindan sikayet etmektedir [42]. Bazi durumlarda
balik¢ilarin  yonetmeliklere uymama seklindeki etik olmayan
davraniglar [43] genellikle diisiik egitim seviyesine baglanir. Ancak
balik¢ilarin yonetimi anlamasinin 6neminin fazlaca vurgulanmasi,
egitimin Onemini beraberinde getirir ve sonug¢ olarak bunu, egitim
zorlugunun yoksulluga atfedilebilir oldugu tartismasi izler. Daha iyi
gecim kaynagina ulagsma yolunda, balik¢ilik yonetiminde basarisizligin
yoksulluktan kaynaklanmasi da bir ¢eligkidir.

80



Uygulanan Rezerv

\Rezerv Rezerv artig! dozenlemeden iyilestirmesinden

g ~ duzenlemenin 5 dolayibalikcilar  dolayi balikcilar icin
g boyutuna baghdir 3 icinanlik zarar  gelecekteki kar
> @
& S
@ L o Creg
> S T
Avi ; }
> ahma.:, Creg: Farkh boyutta -:‘u Avlanma |
@ { 7= duzenlemeler o !
P [ " kapsaminda 2
= : £
| avlanma <
iyilestirmeleri 2
L 1 z
to: Uygulanan lyilestirme,Greme t(Yil) Chyp
diizenleme  &zelliklerine baghdir to .t tCya)

Sekil 2. Azalan kaynaklar ve avlanma, bir diizenlemenin uygulanmasi ve avlanmadaki anlik
diisiis, kaynak ve avlanmada sonraki iyilesme: (solda) diizenlemenin boyutuna baglh
olarak farkli avlanma seviyelerinin azaltilmasi ve kaynak ve avlanmada farkli
seyirlerin iyilestirilmesi; b (sagda) bir diizenleme kapsaminda avlanmadaki
degisiklikler ile hicbir diizenleme kapsaminda olmayan varsayima dayali avlanma
arasinda karsilagtirma; diizenlemenin balik¢ilar agisindan sebep oldugu kar ve zarari
aciklar.

Yazar, bir “alt smif” kavrami Onermistir (Sekil 3) [37]. Kyt
bolgelerindeki balikgilik yapilan kdylerde, genellikle ge¢cmisten beri
yoksul kisilerin yasadigini [44, 45] ve yoksullugun nesiller boyunca
arttigin1  anlamamiz gerekir. Cocuklarin okula devamlilik orani
diistiktiir ve bunun sonucunda insanlarin egitim seviyesi de diistiktiir
[46]. Hijyen ve kamu saglig1 kosullar1 yetersizdir. Kiy1 sulari; kara
sanayilerinden, tarim, ormancilik ve sehirdeki beseri yasamdan
kaynaklanan atiklar1 alir, bu da su ortamini kirletir ve bozar [43]. Kiy1
koyliileri, boyle diisiik nitelikteki kosullarda balik avlar ve avlarini
yalnizca kendileri tilketmez, ayn1 zamanda yakindaki bir kent pazarinda
satarlar. Glvenilirligi garanti edilmeyen balik¢ilik {iriinlerinin
dagitilmasi, cevredeki alanlarda yasayan insanlar acisindan gida
giivenligine yonelik tehlike olarak bildirilir. Diger bir deyisle alt sinif
bolgesindeki yoksulluk, kiy1 toplumlarinin balik¢iligin 6tesindeki genel
kalkinma yonetimi kapsamindaki sorunlarin bir pargasidir. Alt sinif
bolgelerindeki olumsuz dongliye yonelik ¢6ziim yalnizca balikgilarin
sorumlulugunda degildir.
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Sekil 3. Yoksullugun nesiller boyunca ¢ogaldigi, avlanmanin giivenilirliginin
giivence altina alinmadigi, avlarin ¢evre bolgelere dagitildigi ve gida
giivenligine kars1 tehlike olusturan, olumsuz etkiye sahip maddelerin
karadan bosaltilmasiyla denizin kirletildigi, yoksul insanlarin habitati
olan bir alt sinif bdlgesi modeli. Yoksullugun artmasimi engellemek
icin balikeilik gelistirme ve yonetim politikasinin olusturulmasi, su
ortami ve kaynagimin, insan sagliginin ve gida giivenliginin
korunmasini saglayabilir.

Balik¢ilik  yonetimi  konusu, kaynaklarin ve  balikcilik
faaliyetlerinin yOnetilmesi agisindan tamamlanmamistir. Yoksullugun
artmasma engel olmak amaciyla kiyr toplulugunun kalkinmasina
yonelik bir politikanin olusturulmast sarttir. Kiy1 kdyliilerinin
stirdiirtilebilir ge¢cim kaynaklarini saglamak amaciyla bir kiy1 toplumu
kalkinma plan1 ile av balik¢ilig1 sektorii gibi dogal su kaynaklarinin
kullanilmasina 1iligkin faaliyetlerin siirdiiriilebilirligi giivence altina
alimmalidir [47]. Alt simnif bolgelerindeki ge¢misten beri yoksul olan
kiy1 koyliilerine [48] yonelik 6zel hususlart 6ncelikli bir konu olarak
balik¢ilik yonetimine dahil ederken tereddiit etmemeliyiz. Su ortami ve
kaynaklarin korunmasi, gida giivenligi, insanlarin saglikli yasami ve
sosyal giivenlikten olusan entegre bir hedefe ulasma bakimindan bu ¢ok
Oonemlidir.
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5. Sonu¢

Diinyada balik¢ilik yonetimi gercevesindeki egilim, Rio de Janeiro
Bildirgesi ve CCRF’nin 6ngordiigii donliim noktasindan beri, okyanus
bolgelerinin  etrafinin  ¢evrilmesinden g¢evre ve kaynaklarin
sirdiiriilebilir kullanimi1  yoniinde degismis olsa da yeni cagda
kavramsal aragtirmalarin heniiz kisa bir ge¢misi vardir. Sorumlu ve
stirdiiriilebilir kaynak kullanimina yonelik yenilik (diislince ve davranis
seklinde degisim) daha yeni baslamistir. Bilim ve teknoloji bakimindan
yalnizca birkag on yillik geg¢mise sahiptir. Yalnizca atiklarin
azaltilmasma yonelik teknoloji degil su ortami ve canli kaynaklarin
siirdiiriilebilir kullanimina yonelik politika olusturma kapsaminda
yontem ve bilgi paylasiminda da is birligine ihtiya¢c duyulmaktadir.
Kiiciik o6lgekli balikeilikta 6zellikle de kaynak kullanimi yonetimi ve
yoksullugun azaltilmasi alaninda sorumluluk konular1 arasindaki agiga
odaklanmaliyiz. Alt simif bolgesinde yoksullugun azaltilmasi on
kosulunu sunan bir balik¢ilik yonetim politikasi, Siirdiiriilebilir
Kalkinma Amaglar1  dogrultusunda  Oniimiizdeki  yillar  i¢in
stirdiiriilebilir balik¢ilik yonetiminin son derece onemli bir kismini
olusturmaktadir.

Tesekkiir

Bircok gelismekte olan iilkede yapilan arastirma ve faaliyetlerde
yazarin edindigi deneyimler, bu makaledeki fikirleri saglamistir. Yazar;
degerli deneyimleriyle bir¢cok imkan sunan Papua Yeni Gine
Universitesi, Kagoshima Universitesi, Filipinler Visayas Universitesi,
Japonya Uluslararasi s Birligi Ajanst (JICA), Japonya Denizasiri
Balikgilik Is Birligi Dernegi (OFCF), Japonya Bilimi Destekleme
Kurumu (JSPS) ve Gilineydogu Asya Balik¢ilik Gelistirme Merkezi
(SEAFDEC)’ne tesekkiir eder. Bu makalenin 4. bdliimii, forum
yoneticisinin izniyle Shigakukan Hukuk Incelemesinde [37] yazara ait
yayinin kismen yeniden yazilmasiyla ortaya ¢ikmaistir.
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	2. Hakan Karan-Berilşah Kocabıyık APAM Makale
	3. ISHII Yurika - ARTICLE JAPAN PANEL
	4. Kobayashi MASANORI-ARTICLE JAPAN PANEL
	5. Koray ÖZHAN -ARTICLE JAPAN PANEL
	6. Tatsuro MATSUOKA- ARTICLE JAPAN PANEL (2)
	01 İç Kapak - İçindekiler - Sunuş
	1. Altay ATLI- JAPAN PANEL-TÜRKÇE
	2. Hakan KARAN-Berilşah KOCABIYIK- JAPAN PANEL - TÜRKÇE
	3. ISHII Yurika - ARTICLE JAPAN PANEL-TÜRKÇE
	4. Kobayashi MASANORI- JAPAN PANEL-TÜRKÇE MAKALE
	5. Koray ÖZHAN --JAPAN PANEL- TÜRKÇE MAKALE
	6. Tatsuro MATSUOKA- JAPAN PANEL-TÜRKÇE

